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The appellant in the present matter i s Doordarshan who
have decided not to tel ecast the documentary fil mmade by the
respondent titled "Father, son and Holy War". The respondent
is a filmmaker. The respondent no.1 in 1995 submitted his
docunentary film "Father, son and Holy War", to the
appel l ant for tel ecast on National network Doordarshan
Respondent no.1 was to provide a-U-matic Certificate for the
same to be aired by Doordarshan.
The docurnentary filmwas in tw parts, the fil mdealt
with social realities and i ssues such as patriarchy, violence,
fundanental i sm suppression of wonen etc. Part-1 was given
"U Certificate and Part-11 was given A" Certificate by the
Censor Board.

A few | ines about the filmand the producer: -
Father, Son and Holy War is the third part of a trilogy
of docunentary filnms agai nst comrunal viol ence that the
author nmade fromthe nmid 1980's to the md 1990's. H's two
earlier filns In Menory of Friends (1990) (on-buil ding
conmunal peace in strife torn Punjab) and Ram Ke Naani I n
the Name of God (1992) (on the Ayodhya crisis) |ooked at the
guestion of class and caste. Both filns won National “Awards
but both were rejected by Doordarshan on the grounds that
they would create | aw and order problems. [In the end, the
aut hor won the cases in the Hi gh Court and the filnms were
finally tel ecast by Doordarshan. No |aw and order probl ens
resulted and the tel ecasts were well received.

Fat her, Son and Holy War (1995) was al so shot during

this period. It |ooks at the question of gender along with the
i ssue of religious violence. What triggered this way of |ooking
was the incident of Sati in Deorala and that fact that

thousands of young nmen were cel ebrating the death of Roop
Kanwar. This led the author to exam ne the nal e psyche

behi nd viol ence \026 and the idea that wonen were property. It is
conmon know edge that very often sexual violence against

worren acconpani es communal riots. This may be because

the "eneny’ s" wonen are seen as his property and so, worthy

of abduction or destruction.

The first part of Father, Son and Holy War ("Trial by

Fire") looks at the problens faced by Hi ndu and Muslim

worren within their own religions. Part 2 (Hero Pharnacy)

exam nes the construction of the values of "manhood". As the
filmproceeds we becone privy to the inner psyche of nen and
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begin to learn how nen are socialized into believing that
violence is desirable. The filmlooks at the rhetoric of street
sell ers of aphrodisiac who create feelings of male insecurity
and inpotence in their audience and then offer their cheap
nmedicine as a cure. It then |ooks at the rhetoric of comuna
politicians (both H ndus and Muslins) and see that they too

are appealing largely to their mal e audi ences, they too are
taunting them for their inpotence, but the nedicine they offer
for the creation of "real nen" is hatred agai nst the other

comuni ty.
On 14.8.1996, the appellant issued a circular which
stated that Doordarshan will not telecast any 'A certified adult

or WA feature filmon it. On 28.2.1997, the respondent

handed over a copy of the U-matic Certificate of the
docunentary filmto the appellant. However, Doordarshan stil
refused to tel ecast the docunentary film

On 22.9.1998, the respondent no.1, filed a wit petition

bef ore the Bonbay H gh Court against the refusal of

Door darshan to tel ecast the docunentary film which was

di sposed ‘of f by the Division Bench by directing Doordarshan

to take a decision on the application of respondent no.1 within
a period of six weeks.

A selection Committee was constituted on 10.8.1998 by

the appellant to preview the docunentary film produced by
respondent no.1. The 'selection Comrttee observed that, "The
docunentary entitled 'Father, Son & Holy War' depicts the rise
of Hi ndu fundanmental ism and mal e chauvi ni sm wi thout giving
any solution how it could be checked. The viol ence and hatred
which is depicted in the whol e documentary wi'll have an
adverse effect on the minds of the viewers\005" This decision of
the Selection Commttee was conmmuni cated to the

respondents on 20. 8. 1998.

Agai nst this the respondent no.1 approached Bonbay

Hi gh Court. A Division Bench of the Bombay Hi gh Court

allowed the wit and directed the appellant to tel ecast the
respondent no.1 docunentary film "Father, son and the Holy
VWar" within a period of six weeks in the evening slot. This
deci sion by the H gh Court was challenged by the appell ant by
way of a Special Leave Petition in this Court. This Court
observed that, the Committee which was constituted to

consi der the proposal of the respondent was not validly
constituted as required under the guidelines of Doordarshan
and therefore the decision taken by the Commttee was

wi thout jurisdiction. This court went ahead to order on

12.12. 2001 the constitution of a new Conmittee in accordance
with para 5(ii) of the CGuidelines of Doordarshan to consider
the proposal of the respondent within three nonths of the
constitution of such Conm ttee.

A Committee was duly constituted and on 6.8.2002, the
conmittee viewed the docunentary filmand was of the

opinion that, "the filmhas a secul ar message relevant to our
times and our society\005however, the filmcontains scenes and
speeches, which can influence negative passions\005and the
conmttee would like a larger commttee with representatives
of religion and politics also to see the filmand form an opi nion
before it is open to public viewng."

A larger committee was constituted and vi ewed the

docunentary film The said commttee on 5.6.2003

recommended the screening of this documentary filmon

Door darshan whil e observing that, "it may alienate sections of
I ndi an society and screening nay |lead to reactions by

organi zed groups."

On 11.7.2003, the Prasar Bharati Board pre-viewed the
docunentary filmand was of the opinion that the
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docunentary film contai ned scenes which could pronote

viol ence, its production quality was unsatisfactory and its

tel ecast would be violative of the policy of the Doordarshan of
not screening "A" certified novies. This decision of
Door dar shan was conmuni cated to the respondent no.1 on
18. 7. 2003.

A contenpt petition was filed by respondent no.1 alleging

the di sobedi ence of the order of the H gh Court dated
12.12.2001. The Hi gh Court disposed off the petition by

hol di ng that the respondent was aggrieved of the decision of
Prasar Bharati Board, and it was open to himto challenge the
same before an appropriate forum

The respondent filed a wit petition in the Bonbay Hi gh

Court and directed Doordarshan to exhibit the docunentary
filmof the respondent no.1, "Father, son and Holy War" on
channel | or Il within 12 weeks fromthe date of the judgnent
on a convenient day and time as fixed by Doordarshan. It is
agai nst - this decisionof the H gh Court of Bonbay the
Door dar shan has cone on appeal to this Court.

We heard M. Raj eev Sharnm, learned counsel appearing

for the appellants and M. Prashant Bhushan, |earned counse
appearing for the respondent. W have vi ewed the screeni ng of
the docunentary filmtitled "Father, son and the Holy War"
which is the subject matter of the present case before us. W
have al so carefully perused all the docunents presented by

both the parties before us.

M. Raj eev Sharnm, |earned counsel appearing for the

Door darshan submitted that the decision not to telecast the
filmof the respondent is based on valid and germane

consi derations and no fil m maker can claimthat he has a
vested right that a filmnmade by hi mnust be telecast on
Doordarshan. He submitted that as a matter of policy the

Door darshan do not telecast films which are certified as "A" or
"UA". Adnittedly Part one of the filmin question has been
certified as "U' and Part two as "A". ~The policy of

Door darshan of not telecasting "A" or "UA" films has not been
chal | enged by the respondent here. Therefore, the

Door dar shan cannot be directed to telecast the filmcontrary
to its policy. Learned counsel also submtted that the tel ecast
of the filmis likely to give rise to comunal viol ence and riots
and that Doordarshan has reached the renmote corners of the
country. It has a wi de audi ence which mainly consists of
illiterate and average persons who will be largely affected due
to screening of the film

M. Prashant Bhushan, |earned counsel appearing on

behal f of the respondent submitted that the refusal by Prasar
bharti to telecast the filmis a clear violation of the
respondent’s fundanental right under Article 19(1)(a) of the
Constitution. He urged that the filmcarries a strong nessage
for unity and secular India and there is no justification to
prevent its telecast on Doordarshan. It is subnitted that the
Door darshan has a policy of telecasting award winning fil nms
and documentaries and the action of the Doordarshan in
refusing to screen the filmcontrary to the said policy is totally
unfair, unjust and arbitrary. Learned counsel further
submitted that the Censor Board has approved the film and

the gui delines of Doordarshan in telecasting the film cannot be
substantially different fromthe guidelines |laid down under the
C nemat ographi ¢ Act, 1952. In any event, according to the

| ear ned counsel unless the said guidelines are read down they
woul d be liable to be strucked down as grossly violating the
fundanental rights guaranteed by Article 19(1)(a) of the
Constitution.

In view of the rival subnmissions, the follow ng substantia
guestions of |law arise for adjudication by this Court.
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(a) Whet her any film producer has a right to insist that
his filmmust be shown on Doordar shan?
(b) Whet her the High Court was justified in directing

the screening of the filmcertified as UA
Notwi t hst andi ng the fact as a matter of policy,
Door dar shan does not tel ecast adult filn®

(c) Whet her the policy of Doordarshan of not

tel ecasting adult novies can be said to be violative

of Article 19(1)(a) of the Constitution of India as has
been held by the Hi gh Court?

(d) Vet her or not it is open to the High Court to
substitute its opinion for that of the competent
authority as to whether a filmis fit for being tel ecast
on a public nedium such as Doordarshan?

In the instant case, the docunentary of the respondent
has been cleared by the Central Board for Film Certification
the FilmCertification Board, which is a body of experts was
obvi ousl'y not of the view that the film pronotes communa
vi ol ence, ‘ot herwi se, the filmwould not have been certified by

the Board for public exhibition. In view of this background,
we are unable to appreciate the view'taken by the Prasarbharti
Boar d.

The filmof the respondent no doubt deals with the

conmunal violence. ‘At the sanme time, we also listen to a
stirring speech made by a wonman activist on a street who
exhorts people to "renenber their neighbours” during

comunal riots. The filmcontains a narrative of a nmuslim
worman, a soci al worker who has been raped by the communal

mur derers of her husband and that of a H ndu m Il worker

whose children were killed in the bonmb bl ast which occurred
inthe aftermath of the conmunal riots. The attenpt of the
filmmaker is to portray the mseries of the innocent victins of
the communal riots. These sequences convey an obvi ous

message of conmunal harnony as an ordi nary muslim slum

dweller is seen in the closing sequences of the filmre-building
the destroyed honme of his H ndu nei ghbour. The nessage of

the fil maker cannot be gathered by viewing only certain
portions of the filmin isolation but one has to viewit as a
whol e. There are scenes of violence, social injustices but the
filmby no stretch of inmagination can be said to subscribe to
the same. They are neant to convey that such social evils are
evil. There cannot be any apprehension that it is likely to
affect public order or it is likely to incite comm ssion of an
of fence. W are shocked at the observation of the Prasar
Bharati Board that the filmis not suitable due to

unsati sfactory production quality and that the fil mhas

not hi ng specific to convey in public interest. The documentary
was given two awards in 42nd National Film Festival of 1995
conducted by the Mnistry of Information and Broadcasting,
CGovernment of India as Best Investigative Filmand Best film

on social issues. It is, therefore, highly irrational and incorrect
to say that the docunmentary which was sel ected as best

i nvestigative filmand best filmon social issues pronpote
violence and its production quality was unsatisfactory and

that the filmhas no specific nessage to convey. The
docunentary has won several awards in the International film
festivals. However, the Prasar Bharati Board strangely
coments that the filmhad nothing specific to convey in

public interest. This view of the Prasar Bharati is in contrast
wi th the opinion expressed by the two conmittees constituted

by the appellants. The first commttee held that the filmhad a
secul ar nessage relevant to our tinmes and our society and it

was a critique of the current concept of masculinity and the
violence it legitimses. The second committee said that it was
a very good filmand rmust be shown. Odinarily the decision
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of the selection commttee in all cases shall be final as per
para 5(viii) of the guidelines |aid down by the Mnistry of
Informati on and Broadcasting for telecasting filnms. However,
it appears that the appellants were bent upon rejecting the
filmand the decision of the commttee was overrul ed by the
Prasar Bharati Board under the pretext that the guidelines
prohi bit Doordarshan fromexhibiting any filmwhich is

granted A certificate and since part Il i.e. Hero Pharnmacy has
been granted ' A certificate telecast of the said filmis not
permitted under the guidelines framed by the Mnistry of

I nformati on and Broadcasti ng.

In the instant case, the guidelines relied upon by the

Door darshan are not even franed under the C nemat ograph

Act but they are nerely internal guidelines for the guidance of
the officials of the Doordarshan. Therefore, in our view, it
woul d not be proper to deny tel ecast of an award wi nning
docunentary nerely on the ground that part Il of the said
documentary is certified as "A" by the Censor Board. In our

vi ew, a docunentary cannot be denied exhibition on

Door dar shan-si nply on account of it's "A" certification or "UA"
certification.~ M. Rajeev Sharma nade an attenpt to object to
certain scenes in the docunentary especially one scene where

a person is seen selling aphrodiscies on the road and while
doing so is nmaking certain remarks on the sexuality of males.
As indicated in paragraphs supra, a filmnust be judged from
an average, healthy and common sense point of view |f the
said yardstick is applied and the filmis judged in its entirety
and keeping in view the manner in which the filnmaker has
handl ed the thene, it is inpossible to agree that those scenes
are offended by vulgarity and obscenity. It is interesting to
note that these objections were not even rai sed by any of the
conmittees constituted for the purpose of assessing the film

OBSERVATI ONS

One of the nost controversial issues is balancing the

need to protect society against the potential harmthat nmay
flow fromobscene material, and the need to ensure respect for
freedom of expression and to preserve a free fl ow of

i nformati on and i dea. The Constitution guarantees freedom of
expression but in Article 19(2) it also makes-it clear that the
State may i nmpose reasonable restriction in the interest of
public decency and norality.

The crucial question therefore, is, "what is obscenity?

The law relating to obscenity is laid down in Sec.292 of the

I ndi an Penal Code, which cane about, by Act 36 of 1969.

Under the present sec.292 and sec. 293 of the Indian

Penal Code, there is a danger of publication nmeant for public
good or for bona fide purpose of science, literature, art or any
ot her branch of |earning being declared as obscene literature
as there is no specific provision in the act for exenpting them
from operations of those sections.

The present provision is so vague that it becones difficult
to apply it. The purposeful om ssion of the definition of
obscenity has led to attack of Section 292 of the Indi an penal
Code as being too vague to qualify as a penal provision. It is
qui te uncl ear what the provisions nmean. This unacceptably

large 'grey area’, conmon in laws restricting sexual materi al
woul d appear to result not froma |ack of capacity or effort on
the part of drafters or |egislators.

The 1 ndi an Penal Code on obscenity grew out of the

English Law, which nade court the guardian of public norals.

It is inmportant that where bodi es exercise discretion, which
may interfere in the enjoynent of constitutional rights, that

di scretion rmust be subject to adequate | aw. The effect of

provi sions granting broad discretionary regul atory powers is
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unf oreseeabl e and they are open to arbitrary abuse.

In Samaresh Bose & Anr v. Amal Mtra & Anr (1985)

4 SCC 284 it was observed by this Court: "The concept of
obscenity is moulded to a very great extent by the socia
out | ook of the people who are generally expected to read the
book. It is beyond dispute that the concept of obscenity
usually differs fromcountry to country dependi ng on the
standards of norality of contenporary society in different
countries. In our opinion, in judging the question of obscenity,
the Judge in the first place should try to place hinmself in the
position of the author and fromthe viewpoint of the author

The judge shoul d thereafter place hinmself in the position of a
reader of every age group in whose hands the book is likely to
fall and should try to appreciate what kind of possible

i nfluence the book is likely to have in the mnds of the readers.
The judge shoul d thereafter apply his judicial mnd

di spassi onately to-deci de whether the book in question can be
said to be obscene w thin the neaning of Section 292, |PC by
an objective assessment of the book as a whole and al so of the
passages conpl ai ned of as obscene separately."

This is one of the few liberal judgnents the courts have

gi ven. The point to worry about is the power given to the judge
to deci de what he/she thinks is obscene. This essentially
deposits on the Supreme Court of India, the responsibility to
define obscenity and classify matters com ng on nedia as
obscene or otherwi se.” This Court has tine and agai n adopted
the test of obscenity | aid down by Cockburn CJ. The test of
obscenity is, 'whether the tendency of the matter charged as
obscenity is to deprave and corrupt those whose m nds are

open to such i moral influences, and in whose hands a
publication in nedia of this sort may fall.”’

Interestingly, this test of obscenity, which was |laid down
inthe Hicklin case in 1869, is the only test inIndiato

det ermi ne obscenity.

The Encycl opedi a definition of obscenity states, 'By

English law it is an indictable m sdemeanor to show an

obscene exhibition or to publish any obscene matter, whether

it be witing or by pictures, effigy or otherw se.’” The precise
neani ng of "obscene" is, however, decidedly amnbiguous. It has
been defined as sonething offensive to nodesty or decency, or
expressing or suggesting unchaste or lustful ideas or being

i mpure, indecent or |ewd".

In the United States, obscene material is any material or
performance, if: the average person applying contenporary
conmunity standards would find that the subject matter

taken as a whol e appeals to the prurient interest; the subject
matter depicts or describes in a patently of fensive way, sexua
conduct of a type described in this section; and the subject
matter, taken as a whole, lacks serious literary, artistic,
political, educational or scientific value.

Therefore, one can observe that, the basic guidelines for

the tier of fact nust be:

(a) whether " the average person, applying contenporary
conmmuni ty standards” would find that the work, taken as a
whol e, appeals to the prurient interest\005.

(b) whether the work depicts or describes, in a patently

of fensi ve way, sexual conduct specifically defined by the
applicable state |l aw, and

(c) whether the work, taken as a whole, |lacks serious literary,
artistic political, or scientific val ue.

The Constitution of India guarantees everyone the right to
freedom of expression. India is also a party to the Internationa
Covenant on Civil and Political Rights and therefore bound to
respect the right to freedom of expression guaranteed by
Article 19 thereof, which states:
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1. Everyone shall have the right to hold opinions wthout
interference.

2. Everyone shall have the right to freedom of expression; this
right shall include freedomto seek, receive and inpart
informati on and i deas of all kinds regardl ess of frontiers,
either orally, in witing or in print, in formof art, or through
any other nedia of his choice.

This right guaranteed by the Indian constitution is

subject to various restrictions. Like, respect of the rights or
reputation of others; protection of national security or of
public order, or of public health or nmorals etc.

The catchword here is 'reasonable restriction’ which
corresponds to the societal norns of decency. In the present
matter, the docunmentary film Father, Son and Holy War

depicts social vices that are eating into the very foundation of
our Constitutional. Communal riots, caste and class issues

and vi ol ence agai nst wonen are issues that require every
citizen"s attention for a feasible solution. Only the citizens
especially the youth of our Nation who are correctly inforned
can arrive at a correct solution. This docunentary filmin our
consi der ed opini on showases a real picture of crinme and

vi ol ence agai nst wonen and nenbers of various religious

groups perpetrated by politically notivated | eaders for
political, social and personal gains.

This filmso far as our opinion goes does not violate any
Constitutional provision nor will create any |aw and order

probl ens as the Doordarshan fears. This novie falls well

within the limts prescribed by our Constitution and does not
appeal to the prurient interestsin an average person, applying
contenporary community standards while taking the work as

a whole, the work is not patently of fensi ve and does not
proceed to deprave and corrupt any average Indian citizen's

m nd.

In addition we are enphasi zi ng here on the fact that

many Committees have screened this docunentary film

including a commttee set up by the appellants thensel ves

i nvol vi ng nedi a experts, representatives of various religions
and politics, who have opined that, "It is a very good film and
must be shown. It may alienate sections of Indian society and
screening may |l ead to reactions by organized groups. In the
unani nous view of the comrmittee that protest is an inportant
part of Indian denocracy and was a part of its fight for

i ndependence, which is also a conpelling reason for the filmto
be shown. Keeping these in nmind the comittee recommends

that the screening of the filmbe preceded by a discussion in
whi ch alternative views are given by persons wi thdifferent
views." As we see, only Doordarshan has an opposition wth
airing the docunentary filmstating policy related difficulties.
To this we are of the view that, since the Central Board of Film
Certification has already cleared the docunentary filmin
question by award of U A certificate, the policy of

Door darshan of non-telecast of 'A certified films will not stand
on the way of this filmbeing aired. A blanket ban as this one
will be in violation of Article 19(2) of the Constitution which
guarantees right of a citizen to express hinself/herself. The
Suprenme Court has clarified on this regard way back in 1970,

in the case of K A Abbas vs The Union of India & Anr,

(1970) 2 SCC 780 where this Court held that, "Sex and

obscenity are not always synonymous and it is wong to

classify sex as essentially obscene or even indecent or
imoral." |n yet another case of Ranesh vs. Union of India,
(1988 (1) SCC 668) this court has observed that, "\005that the
ef fect of the words nust be judged fromthe standards of
reasonabl e, strong mnded, firm and courageous nen, and not
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those of weak and vacillating mnds, nor of those who scent
danger in every hostile point of view This, in our opinion, is
the correct approach in judging the effect of exhibition of a film
or of reading a book. It is the standard of ordinary reasonable
man or as they say in English law "the nan on the top of

Cl aapham omi bus. "

Hence, in our view, the correct approach to be taken here

is to |l ook at the docunentary filmas a whole and not in bits,
as any nessage that is purported to be conveyed by way of a
filmcannot be conveyed just by watching certain bits of the
film In the present situation the docunentary filmis seeking
to portray certain evils prevalent in our society and is not
seeking to cater to the prurient interests in any person
Therefore, we have no hesitation in saying that this
docunentary filmif judged in its entirety has a thene and
nmessage to convey and the view taken by the appellants that

the filmis not suitable for telecast is erroneous.

In this regard, the guidelines issued by the Centra

Governnment to-evaluate filns gain inportance and can be
referred to. Clause 3 of the Guidelines reads as foll ows:

"Cl ause 3: The Board of FilmCertification shall also

ensure that the film

(1) is judged in its-entirety fromthe point of the
overal |l inpact; and
(ii) is examined in the |light of the period depicted in

the filmand the contenporary standards of the
country and the people to which the filmrel ates,
provided that the filmdoes not deprave the
norality of the audience.”

It was held in Bobby Art International & Os v On Pa

Si ngh Hoon & Ors (1996) 4 SCC 1, K A Abbas (Supra) that a
filmwas required to be viewed as a whole, and in the context
of the nessage that the fil maker ‘desired to conmmunicate.

In this filmtoo, scenes nust be seen in the context of the
nessage of exploitation of wonen through insecurities created
in men and the filmnust be evaluated in its entirety.

In LIC of India v Prof. Manubhai D. Shah with UO v

C nemart Foundation (1992) 3 SCC 637, it was held that

nerely because a filmwas critical of the State Governnent,
DD coul d not deny selection and publication of the film This
filmwas an award wi nning filmabout the Bhopal Gas

Tragedy. Likew se, in S Rangarajan v. P. Jagjivan Ram &

O's (1989) 2 SCC 574, it has been observed that Censors
shoul d not have an orthodox or conservative outl ook, but

nmust be responsive to change and nust go with the current
climate. The state cannot prevent open di scussion, however
hateful to its policies. This was about a filmthat criticized the
exi sting reservation policy and proposed an alternative system
based on econom c deprivation.

We al so are aware that the docunentary film made by
respondent no.1 has won many National and Internationa

awar ds. The docunentary filmwon National Awards in two
categories viz "Best Investigative Filnm' and "Best Filmon
Soci al I1ssues"” in the 42nd National Film Festival 1995,
conducted by the Mnistry of Information and Broadcasti ng.
The docunentary filmalso won Special Jury Award in |srael
Japan and Canada. Keeping these facts in viewwe find it
absurd that a docunmentary filmthat has won the Nationa

award is facing problens for it being screened on the Nationa
Tel evi si on.
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CONCLUSI ON

In our opinion, the respondent has a right to convey his
perception on the oppression of wonen, flawed understandi ng
of manhood and evils of comunal viol ence through the
docunentary film produced by him As already noticed, this
filmhas won awards for best investigative filmand best film
on social issues at the national |evel. The docunentary film
has won several awards at the international level as well. The
freedom of expression, which is legitimte and constitutionally
protected, cannot be held to ransomon a nere fall of a hat.
The filmin its entirety has a serious nessage to convey and is
rel evant in the present context. Doordarshan being a State
control | ed agency funded by public funds coul d not have
deni ed access to screen the respondent’s docunentary except
on specified valid grounds.

The refusal of the appellants to telecast the filmin the
current- case in the face of unaninous recomendati ons by
their owmn Committees set up in accordance to the direction of
this Court is an-issue to be addressed apart. The H gh Court
of Bomnbay has not substituted its discretion for that of the
authorities. On the contrary, the Hi gh Court has rul ed that
when the deci si on making process has itself resulted in the
recomendations to telecast; it is not open to the
Doordarshan to find other neans just to circunmvent this
recomendati on. The Hi gh Court has only corrected the
failure of Doordarshan to follow through with their own
deci si on maki ng process on the pretext of a Circular which
bei ng non-statutory cannot be used to limt right of
expression. Besides the GCrcular, in terns, applies only to
feature filns and not to docunentaries. Before ruling thus,
the Hi gh Court viewed the filmfor itself which is a process
foll owed i nnunerable tinmes before even by this Court in cases
concerning the official media to satisfy itself the
reconmendati ons of the Expert Conmittee was not patently
absurd. Thus, it is not a case where the H gh Court has
substituted its judgnment for that ‘of the decision-naking
authority but one where the decision made by due process has
been upheld by the H gh Court. |In our view, the Doordarshan
bei ng a National Channel controls airwaves, which are public
property. The right of the people to be informed calls for
channel i zi ng and stream i ni ng Doordarshan”s control over the
nati onal tel ecast nedia vehicle.

W al so are of the view that, Doordarshan all through the
present matter has been di splaying a sad reluctance - in
telecasting this film which was made al nbst ten years ago. W
can trace a history of Doordarshan not tel ecasting many filns
in spite of thembeing award winning filns at the national and
international level, this can be seen in the case of filns like "In
Menory of Friends", "Ram ke Naani etc. In addition an

i nteresting observation that can be arrived is that

Door dar shan has been finding flinmsy excuses tine and again

as clear fromthe facts in not tel ecasting the docunentary film
in question every tine the filmwas sought to be aired either at
the instance of the respondent or due to the orders of the
court. This in our viewin highly irrational and is bl atant
violation of the right guaranteed under Article 19(1)(a) of the
Constitution. This behavior of Doordarshan would justify us in
stating that Doordarshan is being dictated by rules of

mal afi des and arbitrariness in taking decisions with regard to
In light of the above, the instant appeal at the instance of
Doordarshan is devoid of any merits. Thus, the inpugned

j udgrment deserves to be upheld and sustained by this Court.
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In the result, the appeal is disnm ssed and the orders
passed by the | earned Judges of the Division Bench are
affirmed. However, there will be no order as to costs.

The appel | ant - Doordarshan is directed to exhibit the

entire docunentary filmof the respondent Father, Son and
Holy War on Channel No. 1 or 2 within 8 weeks fromtoday on
such convenient date and tine as may be fixed by
Door dar shan.




