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Bharati Vi dyapeeth, located in Pune, was established

as a society. Several Colleges affiliated to Pune University
were run by the said Society. It applied to the U GC. for
treating the society as a deened university and the State
CGovernment strongly recommended the case of appellants
tothe U OI1. for grant of the status of Deenmed University.
The Central Governnment on advice of U G C declared
various institutions of Bharati Vidyapeeth at Pune as
"Deened to be University" for the purpose of the U GC
Act vide Notification dated 26.4.1996. On 13.6.1996

U. G C issued office menmorandum decl ari ng Bhar at i

Vi dyapeeth as a Deened University in terns of Section 3

of the U G C Act.

When the matter stood thus, it appears that the

Bharati Vi dyapeeth as deenmed University all owed

adni ssions to be nade in their respective nedical

engi neeri ng and dental colleges up to the acadenic year
1995- 1996 under the stream of the Comron Entrance

Test conducted by the State authority. Thereafter, they
deci ded to keep thensel ves outside the scope of the State
authority. At that stage, appellants herein filed a wit
petition before the H gh Court challenging the Adm ssion
Rul es to Medi cal, Engineering and Dental colleges for the
year 1996-97 whereby the colleges run by Bharati

Vi dyapeeth were included in the adm ssion proposed to be
controlled by the CET authority. The Hi gh Court after

consi dering various argunents of the | earned counse
appearing on either side disnmssed the wit petition

Hence, this appeal by special |eave.

This Court granted an interimorder on 19.5.1997 to
the following effect which is continuing till today:

Y We are informed that the

exam nati on process has al ready began

as early as February, 1997. In the |arger
public interest, we are of the view that
the petitioner will conduct an All India
Entrance Test and will grant adni ssion
strictly on the basis of the nmerit of the
candi dat es. Admi ssion so granted will be
subject to the final orders, that will be
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passed by this Court."

The Hi gh Court in reaching the conclusion that the
petitioner (appellant herein) had not made out any case,

mai nly adverted to Section 65 of the Maharasthra State
University Act and held that the State can frame rules in
respect of adnmission of students and the manner in which
the admi ssions are to be nade under those rules has al so
been spelt out. Inasnmuch as the institution with which we
are concerned did not fall under the Schedule to the
Maharashtra Act, the High Court took the view that the

Rul es framed under Section 65 of the Maharasthra Act

woul d not be attracted. However, the H gh Court placed
reliance upon Article 162 of the Constitution and held that
the rules, though franed under Section 65 of the

Mahar ashtra Act could as well be treated as franed in
exercise of powers under Article 162 of the Constitution
and, therefore, stated that such power was avail abl e and
hence these Rul es could be nade applicable to the
appel | ant's’ “institutions. The argunent addressed on behal f
of the petitioner before the High Court is that once the
appel l ant institution comes under the unbrella of deemned
university, it is no longer open to the State to exerci se any
of its powers under Entry 25 of List IIl inasmuch as the
sane are the powers exercised by the University Grants

Comm ssi on under the U G C. Act which has been enacted
internms of Entry 66 of List | of the Constitution. It is in
this background that the matter falls for our consideration

Shri Harish N Salve, |earned Senior Advocate

appearing for the appellant after devel oping history of the
law in relation to the Entries in the Constitution and how
they have been understood, specifically subnmitted that the
institutions in question are governed by the University
Grants Conmi ssion Act and the terms under which it had
been granted the status of deenmed University as well as
the regul ations franed and therefore, it is no | onger open
to the State or University to i npose Rul es upon the

manner in which the admission could be nade in the
appel l ant institution.

It is submtted that once it is held that the power is
avai | abl e under Entry 66 of List | of the Constitution, the
power stood carved out under Entry 25 of List |1l _of the
Constitution. Thus a State would not have conpetence at

all to nake such an enactnent or exercise any power -in
relation to those aspects covered under Entry 66 of List I.
He further submitted that the view of the H gh  Court that
the State action fell under Article 162 of the Constitution
in framng the relevant Rules, is plainly inpermssible for
the reason that the State lacks legislative conpetence

over those aspects carved out by Entry 66 of List I. If the
State is not conpetent to make any legislation in that
regard, it will not have any Executive power to frame any

instruction or exercise any power to frame Rul es.

He further drew our attention to various decisions of

this Court as to the scope of Entry 25 of List Ill and Entry
66 of List I. He subnmitted that the concept of coordination
and determ nation of standards of admission in institutions
will cover a situation in which the adm ssion is to be nmade
in the institutions governed by the UGC Act as well.

Wil e sunming up, he stated that the State’s
conpetence in regard to a deemed university with respect
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to hi gher education, such as nedical, engineering and
dental is conpletely excluded and a university established
under the Central enactnent falls outside the scope of
Entry 25 of List Ill. He also submitted that the Union | aw
prevails over the State law to the extent of overl apping.
Therefore, it is contended that the action of the State in
this regard is totally ultra vires the Constitution.

In answer, the |earned counsel for the State

submitted that the institutions in the present case prior to
1996 had been part of the Common Entrance Test

conducted by the State authority and adm ssions were

made on that basis and it will not be correct to state that
the entire process of adnission is relatable to and

governed by Entry 66 of List 1 and that there are stil
certain facets even in cases of institutions governed by
Entry 66 List 1 to which appropriate |egislation can be

made within the scope of Entry 25 of List IIl. He also

poi nted out that the grant of status of deened university

on the institutions in question is only for purposes of the
UGC Act. Therefore, he argued that the deened

uni versities cannot be given any higher status than what

has been considered under the Act. It is only for certain
pur poses status has been given. He, therefore, submtted
that though he does not subscribe to the reasoning of the

Hi gh Court, he will maintain that the State Governnent

had sufficient powers to inpose necessary rul es upon a
deened University.

In order to appreciate the various contentions put
forth, we have to first exam ne the scope of Entry 66 of
List |I. which reads: -

"Co-ordination and determ nation of
standards in institutions for higher

education or research and scientific and
technical institutions".

The expression 'coordi nati on’” has been expl ai ned by

this Court in nmore than one decision. Firstly in-the

Guj arat University, Ahnmedabad Vs. Krishna

Ranganat h Mudhol kar and Ors., 1963 Supp. (1) SCR

112 and recently in the State of T.N. & Anr. Vs.

Adhi yaman Educations & Research Institute & Os.,

(1995) 4 SCC 104. In these two decisions it is stated that
the expression 'coordination’ used in Entry 66 of List | of
the Seventh Schedule to the Constitution does not nerely
mean eval uation. It neans harnoni sation with a viewto
forge a uniformpattern for a concerted action according to
a certain design, schene or plan of devel opnent. It,
therefore, includes action not only for renoval of

di sparities in standards but al so for preventing the
occurrence of such disparities. It will include power to do
all things, which are necessary to prevent what woul d

make ' coordi nation’ either inpossible or difficult. This
power is absolute and unconditional and in the absence of
any valid conpelling reasons, it nust be given its ful

ef fect according to its plain and express intention

So far as standard of education is concerned, this

Court in Dr. Preeti Srivastava vs. State of MP. & Os.,
1999(7) SCC 120, has explained that the process of

adnm ssion falls within the scope of determ ning standards
and held as follows : -

“I't would not be correct to say that the

norns for adm ssion have no connection with
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the standard of education, or that the rules
for adm ssion are covered only by Entry 25 of
List Ill. Nornms of adnission can have a
direct inpact on the standards of education
O course, there can be rules for adm ssion
whi ch are consistent with or do not affect
adversely the standards of education
prescribed by the Union in exercise of powers
under Entry 66 of List I. For exanple, a
State may, for adm ssion to the postgraduate
medi cal courses, lay down qualifications in
addition to those prescribed under Entry 66
of List I. This would be consistent with
pronoti ng hi gher standards for admi ssion to

t he hi gher educational courses. But any

| owering of the norms | aid down can and

does have an adverse effect on the standards
of education in the institutes of higher
education,"

After specifically adverting to the decisions in State
of MP. & Anr. Vs. Kumari Nvedita Jain & Ors. (1982)
1 SCR 759 and Aj ay Kumar Singh & Ors. Vs. State of
Bihar & Os., (1994) 4 SCC 401, this Court disagreed
with the proposition that standards cone into picture after
admi ssions are nade and held as foll ows:-

"\005..1t is the result of a sumtotal of all the
inputs - calibre of students, calibre of

teachers, teaching facilities, hospita

facilities, standard of exam nations etc. that

wi || guarantee proper standards at the stage

of exit. We, therefore, disagree with the

reasoni ng and conclusion in Ajay Kumar

Singh v. State of Bihar, 1994 (4) SCC 401,

and Post G aduate Institute of Medica

Educati on & Research v. K L. Narasi mhan,

1997 (6) SCC 282."

It was al so held that the concept of prescribing
standards woul d i nclude the process of admi ssion. Hence,
sel ection and adm ssi on cannot be conpartnental ized but
it is one single process.

The High Court has al so adverted to the decisions in

Kumari Nivedita Jain’s case (Supra) and A ay Kunmar

Singh’s case (Supra) which stood overruled in Preeti
Srivastava's case (Supra) to state that admi ssion is one of
the areas which will conme after selections are nmade and,
therefore, in that area the Government can play certain
role and in this context in the absence of appropriate
rules, rules will have to be framed and such rul es have
been framed by the Governnent, such rules have been
franmed though purporting to be under Section 65 of the
Mahrasthra Act, would be applicable to institutions of the
appel | ant .

It is now settled positioninlawthat wthin the
concepts of coordination and determ nation of standards
ininstitutions for higher education or research and
scientific and technical institutions, the entire ganmut of
adm ssion will fall. Therefore if any aspect of adm ssion of
students in colleges would fall within Entry 66 and it
necessarily stands excluded as has been held in the

CGujarat University's case (Supra). After exam ning the
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power of the State to prescribe nmediumof instruction in
institutions for higher education it is stated in that decision
as follows:

" Item 25 of the Concurrent List confers
power upon the Union Parliament and

the State Legislatures to enact

| egislation with respect to "vocationa
and technical training of labour". It is
mani f est that the extensive power

vested in the Provincial Legislature to
| egislate with respect to higher
scientific and technical ‘educati on and
vocational and technical training of

| abour, under the Government of |ndia
Act is under the Constitution controlled
by the five itens in List | and List 111l
mentioned . in item 11 of List Il. Item 63
to 66 of List 1 are carved out of the
subj ect  of education and in respect of
these itens the power to legislate is
vested exclusively in the Parlianent"”.

If the power to legislate in regard to those aspects

are entirely carved out of the subject of education and
vested in Parlianent even at a tine when ' Education’ fel
under List Il, we find no reason now not to accept the
argunent s advanced on behal f of the appellant that once

an institution cones within the scope of Entry 66 of List I,
it falls outside the control of the provisions of Entry 25 of
List III.

Under Section 3 of the Act, deened University status

will be given to those institutions that for historical
reasons or for any other circunmstances are not Universities
and yet are doing work of a high standard in specialised
academc field conpared to a University and that granting
of a University status woul d enable themto further
contribute to the course of higher education which would
mutual ly enrich the institution and the University system
CGui del i nes for considering proposals for declaring an
institution as deened to be University were also issued by
the UGC. Under the said guidelines aspects relating to
adm ssion was specifically entrusted with the UGC and

admi ssion could be nade only through a comuon

entrance test on All-India basis. Such an exercise was
intended to maintain a uni form standard and | evel of
excel l ence. As we have pointed out, adm ssion plays a
crucial role in maintaining of the high quality of education
And for the proper naintenance of academ c excell ence,

as intended by the UGC Act, adm ssions to deened

Uni versity has to be nade under the control of UGC Thi s
further goes to show that adm ssion procedure to a

deened to be University is fully occupied by Entry 66 of
List | and the State cannot exercise any powers over

adm ssi on procedure.

Therefore, the State could not have enacted any

legislation in that regard. If that is so, neither in exercise
of executive power under Article 162 of the Constitution

whi ch extends only to the extent of |egislative power nor

in respect of power arising under the Maharashtra State

Uni versities Act, such rules could have been prescri bed.

To the extent the Hi gh Court holds to the contrary, we set

asi de the order of the Hi gh Court.
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At this stage we nust strike a note of caution in

regard to institutions which are exclusively owned by the
Governnment and in respect of institutions which stand
affiliated to the University or in respect of institutions to
which either affiliation or grant is nade. Such institutions
may be controlled to an extent by the State in regard to
adnmi ssion as a condition of affiliation or grant or owner of
the institutions. But those conditions, again if they are in
respect of the institutions of higher education nust apply
the standard prescribed by the statutory authorities such

as U G C, Mdical Council, Dental Council, Al CTE

governed by Entry 66 of List | of the Constitution

Though arguments have been advanced before us

that even if sone area is covered under Entry 25 in

relation to admi ssion, inasmuch as the power has been

exerci sed under Entry 66 which in pith and substance falls
within that scope the State legislation to that extent has to
yield to Central 1egislation. In this case it is unnecessary
to exam ne this aspect of the matter as the institution in
guestion entirely falls within the scope of the U GC Act.
UGC has prescribed the norns of admi ssion al so which

i ncl ude Fees that can be coll ected fromstudents and
specifically debar col l'ection of Capitation fee. The
university or the State Government has no role to play

either in the matter of recognition, affiliation or making
any financial grants to exercise powers either as condition
thereto or in exercise of Entry 25 of List II.

However, we may advert to the various provisions of

the UGC Act. The Act provides for various aspects which
woul d be | ooked after. Section 12 relates to Powers and
Functions of the University G ants Comrission under

which it shall be the general duty of the Commi ssion to
take, in consultation with the Universities or other bodies
concerned, all such steps as it may think fit for the
pronoti on and co-ordi nati on of university education and

for the determ nati on and mai ntenance of standards of
teachi ng, exam nation and research in universities and for
the purpose of performng its functions under the Act. It
may have ot her powers, including power to establish, in
accordance with the regul ati ons made under the Act,
institutions for providing common facilities, services and
programmes for a group of universities or for the
universities in general and maintain such institutions or
provide for their nmaintenance by allocating and disbursing
out of the Fund of the Conm ssion such grants as the

Conmi ssi on may deem necessary.

The Conmission is also authorised to frame

regul ati ons under Section 26 of the UGC Act. Section
26(1) (f) in particular defines the m ni mum st andards of
instruction for the grant of any degree by any university
and regul ating the mai ntenance of standards and the co-
ordination of work or facilities in universities and to
regul ate the establishment of institutions referred to in
clause (ccc) of Section 12 and other matters relating to
such institutions. It also provides for fees to be charged
and scal es of fees in accordance with which fees may be
charged. It is also enpowered under Section 25 to frane
rules for carrying out the purposes of the Act in genera
and in particular any function that may be perforned
under Section 12 and additional functions which may be
performed by the Comm ssion under clause (j) of the Act.
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Learned counsel appearing for the State very

strenuously urged that the U GC. Act is only for the

pur pose of making grants to various institutions governed
by and it was not an authority which would create a

uni versity and give a special status to it so as to keep it
out of the control of the University or the State where it is
| ocated. This argunent ignores the provisions of the
enactment and particularly those to which we have

adverted to just now, for such institutions are recognised
or granted deenmed status for the nmaintenance of the
standards in the institutions and for coordinating the
teaching in universities which is a higher purpose than
nerely giving grants and with that object, the enactnent

is made. W do not think it could be confined only to
maki ng of grants as has been contended by the

respondents. This argunment, therefore, needs to be

rej ected.

Shri Lali't l'earned counsel for the State drew our

attention to the two decisions of thi's Court in T.MA. Pa
Foundation & Os. Vs. State of Karnataka & Os.,

(2002) 8 SCC 481 and Islam c Acadeny of Education &

Anr. Vs. State of Karnataka & Os., (2003) 6 SCC 697

to contend that in/'these two decisions certain nornms have
been laid down in regard to adm ssions and those norns

are applicable even in respect of deemed universities. The
observati ons nmade in those decisions are only in the

context in which the decisions were rendered. ' There was

no argunment or consideration of the conpeting

enact ments whether as to which authority is enmpowered

to nake adm ssions or in what manner. All that was

stated was the nature of control that a State can exercise
in respect to educational institutions which inpart different
ki nd of education and no nore. Therefore, the

observati ons made therein can have no rel evance or
appl i cation.

He further highlighted that these institutions

originally started in the State of Maharashtra to cater to
the I ocal needs and therefore nowif it is being given
deened status it will no |onger serve the local needs, such
need havi ng been recogni zed by the Governnent by

granting essentiality certificate. 1t would not be
appropriate for the State to contend that even though the
institution has now attai ned the deened university status
it is not beyond the clutches of the State in the matter of
adm ssions of the students to such coll eges as before
granting of the deenmed university status, the State was

i ndeed consulted and the State conveyed its strong
reconmendation for grant of such status. Particul arly

when such status has been granted after consulting the
CGover nrent concerned, we do not think that such

argunent on the basis of |ocal needs shoul d be accept ed.
Faced with this position, Learned counsel, of course,
stated that the probl em posed by himmy have to be
attended to by the concerned authority.

We, accordingly, allow this appeal, set aside the

order made by the Hi gh Court and allow the wit petition
filed by the appellants to the extent of restraining the
respondents to enforce their instructions for bringing the
institutions of the appellants within the stream of the
Common Entrance Test Exami nation
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C. A. Nos. 5543-5544/1994

These appeal s arise out of an order made by the Hi gh
Court in tw wit petitions filed before it by respondent
No. 1. The appel |l ant enacted the Karnataka Educati ona
Institutions (Prohibition of Capitation Fee) Act, 1984 and
i ssued a notification on 16.9.1993 by which the Rule for
sel ection of candidates for adm ssion to Engi neering,
Medi cal , Dental, Pharmacy and Nursing Courses were
amended and thereby the institutions of respondent No.1
were specifically brought wi thin scope of the said
enactment. That action of State was challenged in the
aforesaid wit petitions. On the arguments rai sed before
the Court, the High Court fornulated two questions as
foll ows:

(1) Whether the State has |egislative conmpetence to
extend t he provisions of theact to the petitioner
Institution(which is deened to be an University for the
purposes of the "University Grants Conmi ssion Act, 1956)
by the inpugned notification issued under Section 2(c) of
the Act? And

(ii) Whether the said notification is ultravires of
Section 2(c) of the Act itself?

On the first question, the H gh Court exani ned

various provisions of the enactnent such as the University
Grants Conmm ssion Act, 1956 (referred to as the "U G C

Act") and the State Act which was under chal |l enge before

it bearing in mind the scope of Entry 66 of List | and Entry
25 of List Il of the Seventh Schedule to the Constitution
Thereafter, adverting to various decisions of this Court, it
concl uded that since specified guidelines and provisions
pertaining to all relevant aspects for the purpose of
performng different functions, including fixation of the
scale of fee, and other matters are provided under the

UGC Act, it is difficult to hold that the Act —under chall enge
and the Rules franed thereunder can be made applicable

to the petitioner(respondent No. 1 herein):

Thereafter, the High Court adverted to the decisions

of this Court in Kurmari Nivedita Jain's case and A ay
Kurmar Singh’s case. The High Court held that the said
deci sions were not attracted to the instant case wherein
the question for consideration is concerning a Deemed

Uni versity declared as such by the Central Governnent to
be regul ated under the provisions of the UGC Act; that the
Regul ati ons and gui del i nes subject to which the Deened
University status is granted to the petitioner(respondent
No. 1 herein) would, therefore, cover all the rel evant
functions to be performed by the Deenmed University,
including the matters which are now sought to be

regul ated by the State under the Act and the Rul es by

i ncl udi ng the Deemed University within the definition of
the term "Educational Institutions".

The view taken by the H gh Court is al so consistent

with the view expressed by this Court in Dr. Preet
Srivastava's case (supra) and by us in C A No.

7660/ 2002 - Bharati Vidyapeeth (Deened University) &

Os. Vs. State of Mihrashtra & Anr. and, therefore, all the
argunents addressed by Shri Sanjay R Hegde to the
contrary stand rejected.
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Therefore, we find no nerit in these appeals and are
di sm ssed.




