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ACT:

Andhra Pradesh Buildings (Lease, Rent and Eviction)
Control Act, 1960. Section 10-Tenant--Eviction on ground of
sub-letting--Transfer of nanaging rights of the business and
transfer of business in toto with right to occupy the |eased
prem ses--Ascertai nment of.

HEADNOTE:

The appel | ant had taken the deni sed premises on | ease in
1953 for running a hotel. In August 1969 the hotel came to
be run by the second respondent. Thereupon, the |andl ady-|I st
respondent terminated the tenancy as she had reasons to
bel i eve that the appellant had either transferred his rights
under the |ease or sublet the premises. On the appellant
refusing to vacate, the first ‘respondent filed petition
under section 10 of the Andhra Pradesh Buildings (Lease,
Rent and Eviction) Control Act, 1960 seeking eviction on the
ground of sub-letting. The Rent Controller ordered eviction
The appeal s before the Appellate Authority failed. The Hi gh
Court, in revision, affirnmed the finding of sub-letting.

Before this Court, it was contended on the basis of the
terns of the agreenent entered into between the appellant
and the second respondent, that the appellant transferred
only the managenent rights of the hotel and had retained his
rights wunder the lease. It was urged that the courts . nust
| ook at the dominant intention of the parties. On the  other
hand, the first respondent contended that the true nature of
the transaction was the handing over of the hotel on a
permanent basis together with the tenancy rights 'of the
appel | ant .

Di sm ssing the appeal, it was,

HELD: (1) On a conspectus of all the terns of the
agreement the High Court was fully justified in taking the
view that the appellant and the second respondent had used
all the ingenuity at their comuand to canouflage the rea
nature of the transaction and nmade it appear that there was
only a transfer of the managing rights of the business and
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not a transfer of the business in toto together with the
right to occupy the | eased prem ses. [208G H]

(2) I't was patent that the burden of paying the rent had
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been passed on to the second respondent and this could occur
only if the prenmi ses had been sublet to him [208B]

(3) Though the agreenent was initially for 11 nonths,
the renewal clause would enable its extension for any |ength
of time which was binding upon the heirs, successors, and
assigns of the parties.[207G

(4) The agreenent conferred proprietary rights on the
second respondent over the hotel business inasmuch as he was
nade the sole authority to appoint the staff as well as
termnate their services and enpowered him to run the
busi ness on his own account and responsibility. [208B-(C

(5) Besides the agreenent, the manner in which the
second respondent had been conducting the business would
al so show that he was not a transfer of the managing rights
alone but was a transfer of the business together with the
appellant s interest in the I'eased prem ses al so. [209C

Dwar ka Prasad v. Dwarka Das Barar, 11976] | SCR 277; M.
Salimv.: M. Ali, [1987] 4 SCC 270, distinguished.

M Rodgers v. N. Prakash Rao Nai du, 11969] | M.J 352 and
Bhagwan 'Das v. ~S. Rajeev-Singh, [1971] 3 S.C.C. 852,
referred to

(6) At the end of the arguments in the case it was
represented at the Bar that the second respondent has since
vacated the prem ses and handed over the business to the
appel | ant and hat the appellant hinself was now running the
hotel through his son. The changed circunstances could not,
in the Court s opinion, affect the rights  of the first
respondent in any manner to have the appellant evicted on
the ground of subletting. [211C D

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: -Civil “Appeal No. 2468 of
1982.

From the Judgnent and Order dated 8.3.1982 of the High
Court of Andhra Pradesh in C R P. (Nos. 3726, 3727, 3910 and
4883 of 1979.
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Dr. Y.S. Chitale and G Narasi mhulu for the Appellant.

T.S. Krishnamurti lyer, Krishan Kumar and Raj eshwar Rao
for the Respondents.

The Judgrment of the Court was delivered by

NATARAJAN, J. This appeal by special |eave by a tenant
arises out of a comon judgnent rendered by the H gh Court
of Andhra Pradesh in four Civil Wit Petitions. Two of the
Revision Petitions were filed by the appellant herein and
the other two were filed by one Narsinmha Murthy, the second
respondent herein. By a common judgrment the Hi gh  Court
d mssed all the four revision Petitions. While ~Narsinha
Murthy has not preferred any appeal the appellant has filed
this appeal by special |eave to question the legality and
propriety of the decree for eviction passed agai nst him on
the ground he had unaut horisedly sublet the | eased premses
to the second respondent for running a hotel.

Oiginally the building bearing door nos. 7-2-606, 607,
617 and 618 (old door No. 2540) Rasht rapat i Road,
Secunderabad bel onged to one Bhima Rao. The appellant took
the ground floor of the premises on |ease in the year 1953
from the said Bhima Rao on a nonthly rent of Rs.250 for
running a hotel in the name and style of Sharada Bhavan. In
or about Septenber 1967 Bhi na Rao conveyed the prem ses by
nmeans of a Deed of Gft to his daughter Minga Devi, the
first respondent herein and the appellant duly attorned his
tenancy and was paying her the rent. After August 1969 the
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hotel came to be run by the second respondent instead of the
appellant. As the first respondent had reasons to believe
that the appellant had either transferred his rights under
the lease or sublet the leased prenmises to the second
respondent, she term nated the tenancy by means of notice
with effect from 31st January, 197 | and called upon the
appel l ant to surrender possession thereafter. The appell ant
refused to vacate and sent a reply refuting the allegations
contained in the notice issued to him This led to the first
respondent filing a petition under Section 10 of the Andhra
Pradesh Buildings (Lease. Rent and Eviction) Control Act.
1960 (for short the Act’ hereafter) to seek the eviction of
the appellant and the second respondent on three grounds
viz. (1) wilful default in paynment of rent, (2) unauthorised
subletting and (3) causing waste to the property. The Rent
Controller ordered eviction on the second and third grounds.
The appellant and-the second respondent preferred seperate
appeal s'to the Appellate Authority and both the appeals were
di sm ssed. Thereafter the two affected parties filed two
PG NO 203
revi si ons-each agai nst the dismssal of the appeals and the
H gh Court clubbed all the four revisions and rendered a
conmmon judgnent dismissing all the revision petitions. The
H gh Court, however, affirned the finding of the courts
below only on the /'ground of sub-letting and consequently,
the sole question for consideration in this appeal is
whet her the Hi gh Court has erred inlaw in- upholding the
order for eviction passed by the first two Courts on the
ground of sub-letting.

Dr. Chitale, |earned counsel for the appellant took us
through the terms of the agreenment Exhibit R 14 entered into
between the appellant and the second respondent as well as
the relevant portions of the judgnents of the Courts bel ow
and the H gh Court and argued that this was a case where the
appel l ant had only transferred the nmanaging rights of the
hotel to the second respondent and hence there was no basis
or material for the Rent Controller or the Appellate Court
to hold that the appellant had sublet the | eased prem ses to
the second respondent and therefore the Hi gh Court too was
in error in confirmng the order of eviction passed agai nst
the appel |l ant and the second respondent. The | earned counse
further contended that neither the agreenent nor the conduct
of the parties afforded any ground for taking the view that
the appellant had transferred his rights under the Iease  or
had subl et the prenmises to the second respondent, and on the
other hand there was adequate material to show that the
appel lant had retained his rights in the |eased prem ses
notw t hstandi ng his placing the hotel business in the hands
of the second respondent. To substantiate these contentions
Dr. Chitale laid stress on certain clauses in the agreenent
which seek to enphasise that the transfer of rights
pertai ned to the business alone and not the | easehold rights
of the appellant in the |leased premses. The clauses
referred to are as follows. Cause 2 sets out that the first
party (the appellant) 'has agreed to allow the second party
(the second respondent) to nanage the said Sharada Bhawan
with all the furniture etc.". Clause 7 interdicts the second
party from permtting "the use of the prenmises for any
purpose other than that for which it is being used viz. as a
vegetarian restaurant” without the consent in witing of the
first party. Clause 8 enjoins the second party to "maintain
the standard and reputation which the said business has
earned and acquired". Clause 9 prohibits the second party
from assigning or underletting or otherwi se parting with the
busi ness without the permission in witing of the first
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party. Clause 11 stipulates that the second party shal
observe all the rules and regul ati ons governing the |icences
granted to the first party by the Minicipality, Police etc.
and further sets out that if any breach is cormitted by the
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second party he should indemify the first party. Under
Clause 13 the first party has reserved a right to inspect
the business at all reasonable tines to satisfy hinself that
The second party was fulfilling the conditions set out in
the agreenent. C ause 15 provides that on the expiry of the
agreement the second party should "peacefully and quietly
surrender and hand over possession of the business to the
first party together wth all the furniture, fixtures,
utensils etc." Causes 16 and 17 are of significance for
both parties and, therefore, they are extracted in full

"Clause 16-The lease of the prem ses wherein the said
business is being run, shall continue to be enj oyed
exclusively by the first party at all times, and first party
shall 'be liable to pay the monthly rent of Rs.250 or any
ot her ‘enhanced rent that may be Agreed upon between the
first party and the landlord and in-'such event the second
party shall pay to the first party the difference between
the present rent of Rs.250 and the enhanced rent along wth
the nonthly anounts payable vide clause (2) hereof, and
shall observe faithfully all terms and conditions of the
agreenment of tenancy between the first party and the owner
of the premises. It is clearly understood and agreed this
agreement is only with respect to the running of the said
busi ness on a "MJNAFA" basis to the second party and not
subl etting or underletting of the prem ses housing the said
busi ness.

Clause 17--The essence of this agreenent is ‘that the
second party shall run the said business on his own account
maki ng use of the existing property such as furniture,
fixture, etc. which continue tobelong to the first 'party
with-out any proprietory rights or-interest to the second
party on any of the said property. It is distinctly
understood and agreed between the parties here to'that the
second party shall not be entitled to obtain any credit or
accommdation fromany third party on-the security ~of the
said business. The parties hereto agree that the second
party shall carry on the said business on his own account

and responsibility and the first party shall not be liable
in any nmanner or to any extent in respect of the second
party’'s liabilities arising out of his running the said

busi ness or otherw se."

Placing reliance on these clauses it was  seriously

canvassed on behal f of the appellant that the agreenent . was
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explicit inits terms and there was no anbi guity and as per
the terns the transfer effected was only the business of
running the hotel and not the appellant’s interest in the
| eased property and no sub-tenancy was created in favour of
the second respondent.

The appellant’s counsel urged that in alnpbst identica
circunstances this Court has held in Ml. Salimv. Ml. Ali,
[1987] 4 SCC 270 that the transfer effected was only the
ri ght to manage the business run by the | essee and there was
no transfer of any interest of the lessee in the business
prem ses. It was the further contention of Dr. Chitale that
in all such cases the Courts nust ook to the dom nant
intention of the parties while effecting the transfer to
find out whether the transfer anpbunted to a sub-letting of
the | eased premises. A reference was nade to the decision in
Dwar ka Prasad v. Dwarka Das Saraf; [ 19761 1 SCR 277 in this
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behal f.

Di sputing t he contentions of Dr.Chitale M.
Krishnamurthy lyer, |earned counsel appearing for the first
respondent, stated that the intention of the parties and the
true nature of the transaction between themwas the handing
over of the hotel on a pernmanent basis to the second
r espondent together with the tenancy rights of the
appellant. M. |Iyer said that for obvious reasons the
parties had to canmpuflage the real nature of t he
transaction, by naking it appear that the nmanagi ng rights of
the business alone were transferred but the truth could not
be suppressed and hence the | ower courts had rightly held
that the transfer had all the trappings of sub-letting and
the appellant was therefore liable for eviction. It was
urged that in view of the concurrent findings rendered
against the appellant by the Rent Controller and the
Appel l ate Authority, the H gh Court could have very well
declined to go into the nmerits of the findings wthout
reapprai sal of the evidence but even so the H gh Court had
gi ven the appell ant the indulgence of a detailed exam nation
of the evidence for itself and has after such exercise
confirmed the findings of the Courts below and as such
there is no need or justification for any further
exam nation the contentions of the appellant. The |earned
counsel submtted’ that if nevertheless the case of the
appel lant has to be considered once ever again, then the
agreenment. though subtly worded, provided adequate nmmteria
to show that the transfer of the business had brought about
a subletting of the premises also.  The manner in which the
hotel had been run by the second respondent, it was added,
afforded additional material to prove the factum of sub-
letting of the prem ses. M.Krishnamurthy Ilyer drew our
attention to several ternms in the agreenent, to which we
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shal | advert to in due course, to substantiate hi s
contentions. The |earned counsel ~ also placed for our
consideration a decision of Alagiriswany, J., as 'he then
was, in M Rodgers v. Prakash Rao Naidu, [1969] 1~ M.J 352
and of this court in Bhagwan Das v. Rajeev Singh, [1971] 3
S.C. C. 852.

Since both the parties |lay enphasis upon the terms of
the agreement to support their respective contentions, it is
necessary that we look into the terns of the agreenent for
ourselves. The preanble sets out that the terms "first
party" and "second party", cannoting the appellant and the
second respondent, will wherever the context permts include
their heirs, successors, adm nistrators and. assigns. The
agreement would say that the first party, as the owner of
the vegetarian restaurant "Sharada Bhawan" has  agreed to
all ow the second party to nmanage the said hotel with all the
furniture etc. The agreenent is for a period of eleven
nonths fromthe 1st day of Septenber 1969 and thereafter the
same could be renewed or extended for any further period by
mut ual consent except in the event of the first party being
evicted, in which event the second party would not  be
entitled to any conpensation for any |oss or damage caused
to himby reason of the eviction. Cause 2 provides that "in
consi deration of obtaining on hire on nmunafa basis of the
busi ness together wth all the furniture etc. the second
party should pay to the first party a sum of Rs.750 per
nont h during the period of first eleven nonths and
thereafter at the rate of Rs.900 per nonth during the
subsequent renewed or extended period." As per Cause 3 the
second party should pay all taxes, tees, rates and other
statutory outgoings in respect of the business and ii any
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loss is caused to the first party by non paynent, the latter
was entitled to recover all such charges from the second
party and would al so be entitled to cancel or termnate the
agreement forthwith. According to Cause 4 the second party
was responsible for not only paynent of all expenses and
charges relating to the running of the business but also for
carrying out "repairs to business prenises, painting, colour
wash. etc. and the like". The same Cause enpowers the
second party to appoint, dismiss, pronbte or otherw se dea

with all nenbers of the staff and enployees of al
categories’’ and nakes himliable for all clains and demands
relating to the period covered by the agreenment. ' C ause 7

prohibits the second party fromusing the premses for any
purpose other than for running a vegetarian restaurant
wi t hout the consent of the first party. Clause 9 interdicts
t he second party from assigning or under-letting or
otherwise parting with'the business wthout the witten
perm ssion of the first party. Cause 13 stipulates that the
second party  should allowthe first party to inspect the
busi ness ‘at “al|l reasonable tinmes to satisfy hinself that the
PG NO 207
second party was fulfillingthe conditions governing the
agreement. Clause 15 sets out that "the second party shal
on the expiry of the -agreenent peacefully and quietly
surrender and hand over possession of the said business to
the first party wth all the furniture and fixtures,
utensils, etc." Cause 16 which has al ready been extracted
states that the | ease of the premises shall continue to be
enj oyed exclusively by the first party at all times, and the
first party shall beliableto pay the nmonthly rent of
Rs. 250 or any other enhanced rate that nmay be -agreed upon
between the first party and the landlord and in  such an
event the second party shall pay tothe first party the
di fference between the present rent of Rs.250 and the
enhance rent along with the nonthly anmounts payable by him
There is an explanatory clause stating that the agreenent is
only with respect to the running of the business and not to
any subletting or underletting of the prem ses. dause 17
stipulates that the business was to be run by the ‘second
party on his own account making use of the existing property
such as furniture, fixture etc. belonging to the first party
wi thout any proprietory rights or interest—and that the
second party was not entitled to obtain any credit or
accommodation fromany third party on the security of the
busi ness and that he was to run the business on his own
account and responsibility. Cause 18 nmekes the second
respondent solely responsible for any consequences ari sing
out of non-conpliance wth the orders passed by the
conpetent authorities or for contravention of any of the
provisions of the laws in force Causes 19 and 20  provide
for the second respondent furnishing a cash security of
Rs. 5000 and the first respondent being entitled to reinburse
hinself fromout of the deposit anpunt any |oss or danages
suffered by himon account of any default commtted by the
second party
On a reading of the various provisions of the agreenent
unabl e to accept the contentions of the appellant that what
was transferred was only the hotel business and not the
appellant’s interest in the |eased premses as a |essee.
Though the agreenent is initially for a period of 11 nonths
the renewal clause would enable the parties to go on
extending the lease for any length of tine and as per the
preanbl e such extensions of |ease woul d be binding upon the
heirs, successors, admnistrators and assigns of bot h
parties. The appellant had handed over the furniture,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

utensils etc. to the second respondent and received a sum of
Rs.5,000 as security and he was entitled to reinburse
hinself for any |oss or danmage caused to the furniture and
the utensils. Though the agreement states that the appell ant

will continue to be the | essee of the property it is obvious
that the rent of Rs.250 per nonth was really to be paid by
PG NO 208

the second respondent through the appellant. There is a
specific provision in Clause 16 that in the event of the
 andl ord enhancing the rent, the second respondent should
pay "the difference between the present rent of Rs.250 and
the enhanced rent along with the nonthly anpbunts payable as
per clause 2." It is therefore patent that the burden of
payi ng the rent has been passed on to the second respondent
and this can occur only if the prem ses had been sublet to
hi m The agreement confers proprietory rights on the second
respondent over the hotel business inasmuch as he is made
the sole authority toappoint the staff as well as term nate
their 'services and also take disciplinary action against
them He is enpowered to run-the business on his own account
and responsibility so | ong as he pays the appellant a sum of
Rs. 750 per month or the first eleven nonths and thereafter a
sum of Rs.900 per nonth Al the taxes, fees, rates and ot her
statutory outgoings are to be paid by the second respondent
hi nsel f. Even the cost of effecting repairs to the business
prem ses and painting and col our washing etc. are to be
borne by himalone. Causes 7 and although appearing to
interdict the second respondent fromchanging the user of
the premises or fromassigning or subletting the business,
really permt himto do so, if he obtains the consent or
permssion in witing of the appellant. |[f  what was
transferred to the second respondent was only the right to
manage the hotel business, it is inconprehensible ‘that he
would be <called wupon to effect repairs to the |eased
prem ses or to undertake painting, colour washing etc. at
his own expense. Simlarly the question of the second
respondent changi ng the user of the prenm ses or assigning or
subletting or parting with the business with the witten
consent or the appellant will not arise if his rights  under
the agreement were restricted to the rmanagenent ~of the
busi ness alone. Cause 15 is curiously worded because it
speaks about the second respondent peacefully and quietly
surrendering and handi ng over possession of the business to
the first party with all the furniture, fixtures, “utensils
etc.’’ The clause woul d show that what was really nmeant was
surrendering the possession of the building but in order to
conceal matters, the word 'business has been used in the
pl ace of ’building’

On a conspectus of all the terms of the agreenent we
feel that the High Court was fully justified in taking the
view that the appellant and the second respondent “had used
all the ingenuity at their comuand to camafl ouge the rea
nature of the transaction and rmake it appear that there was
only a transfer of the managing rights of the business -and
not a transfer of the business in toto together with the
right to occupy the | eased prem ses The cl auses on which the
appel l ant’s counsel placed reliance to pr oj ect t he
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appel l ant’s case are only make believe clauses which have
been introduced with a design and purpose viz. to concea
the real nature of the contract so that the |andlord nay not
seek the weviction of the appellant on the ground of
subletting the premises. In spite of the introduction of a
few cleverly worded clauses the other clauses are self
revealing and go to show that the parties were fully aware
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of the wvulnerability of their action and the risk of
eviction ensuing therefrom It is on account of such
awareness the appellant has carefully provided in the
agreenent that in the event of his being evicted from the
prem ses he will not be liable to pay any conpensation for
any |l oss or damage resulting to the second respondent.

Besi des the agreenent, the manner in which the second
respondent had been conducting the business would al so show
that he was not a transferee of the nanaging rights alone
but he was a transferee of the business together with the
appellant’s interest in the |leased premises also. The
busi ness turnover increased fromRs.200 to 250 per day to
Rs. 700 to 800 per day. The second respondent was assessed to
income tax and sales tax in his own nane as the proprietor
of Sharada Bhawan and not as the nanager of the hotel. He
was recognised as the proprietor of the hotel and admitted
to nenbership of the Hotel Omner’s Association. He exercised
absol ute control over the business and over the nenbers of
the staff and was the sole authority to appoint them or
term nate their services or take disciplinary action against
them He was not bound to render accounts to the appellant
or share with himthe profitsor |osses of the business. He
became solely responsible to bear all the expenses and to
pay all the taxes, public charges etc. Thus even the conduct
of the parties afford material to conclude that what was
transferred to the second respondent was much nore than the
right to run the hotel business for alimted period. It is
therefore futile for the appellant to say he had not parted
with his interests in the |leased premises to the second
respondent .

As regards the decisions cited by Dr. Chitale we do not
think that either of them can advance the appellant s case m
any manner. In Mi. Salimv. MI. Ali (supra) the facts were
perceptibly different. That was al so a case where the ' right
of managenent of a shop run by a tenant was conferred on one
Ml. Salimand it was agreed between the parties that from
out of the ampunt paid by Ml. Salim the |lessee was to pay
the rent to the |andlord. The agreenment, however, ~expressly
stated that the transferer will renmain the proprietor of the
busi ness, and that the licence for the business should stand
in his name and that after a period of tw -years the
transferee will restore the business along with the articles
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in good condition to the transferor. The transfer _agreenent
had been attested by the landlord hinself. It was on these
facts it was decided in that case that there was no-transfer
of interest in the business premses and what was
transferred was only the right to manage the ‘business. In
the present case the agreenent provides for the -second
respondent being allowed to run the business for any |length
of time as his own proprietory concern and to have-all the
benefits exclusively for hinmself. In the other case of
Dwarka Prasad (supra) the court dealt with the application
of the ’ domnant intention" test with reference to the
facts of that case. The question in there was whether a
cinema theatre equipped with projectors and other fittings
and ready to be launched as an entertai nment house was
"accommpdation”, as defined in Section 2(1)(d) of the U P.
(Tenporary) Control of Rent and Eviction Act, 1947, and if
so, whether the Act "barricades eviction by the Ilandlord
because the prem ses let constitutes an accomodation" It
was in that context the Court observed that where the |ease
is conposite and has a plurality of purpose the decisive
test is a domnant purpose of the denmise. There is no
occasion in this case for the test of ’'dom nant intention
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bei ng applied because there was and there can be no | ease of
the managi ng rights of the hotel business as such and on the
contrary what was transferred was an outright transfer of
the hotel together with the furniture, equipnment etc. as
well as the |lease-hold right of the erstwhile hotelier in
the |leased prem ses. The facts of this case bear a close
simlarity to the facts noticed in Bhagwan Das v .S. Rajdev
Singh, (supra)- That was a case where the prenises |let out
to one Usha Sales was put under the occupation of one
Bhagwan Das and when the | andl ord sought the eviction of the
tenant on the ground of sub-letting the plea raised was that
Bhagwan Das had been appoi nted as an agent by Usha Sales for
di splaying and selling the protect o Usha Sal es and Bhagwan
Das was in the occupation of the prem ses on his own behalf
for the purposes of hi's business as an agent. The Court
after perusing the agreenent entered into between Usha Sale
and Bhagwan Das held that the appellant was given conplete
control~ and supervision of the premses, and that the
agreenment / was a curious m xture of inconsistencies and was
plainly a clunsy attenpt to canouflage the sub tenancy which
was i ntended to be created thereby. The facts of the present
nt case, have a striking simlarity to the facts noticed in
that case and. therefore, the sane conclusion should be
reached in this case al so. Besides the above said decision
M. lyer referred us to a decision of the Madras Hi gh Court
in M Rodgers v. N Prakash Rao Naidu. (supra) where a
tenant who was running a printing press-in a-leased building
stopped the busi ness and the manager began running the press
as the | essee of the machinery without the tenant having any
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share in the business. On the landlord sueing the tenant
for eviction on the ground of subletting, the H.gh Court
held that since the machinery cannot be run unless it is
placed in the prenises where it is situated, the | essee of
the machinery would get the advantage of the use of the
business premses also and as such the |ease anmount
stipulated for the | ease of the machinery would al so include
the |ease anount payable for the building and hence the
transaction would clearly amount to the |essee subletting
the building simltaneously with the leasing out of the
machi nery. The present case warrants the same view being
taken especially in the light of the recitals in-the
agreenment which stipulate that the anobunt payable by the
second respondent would conprise in it the rent payable by
the appellant |andlord for the | eased prenises.

At the end of the argunments it was represented at the
bar that the second respondent has since vacated the
prem ses and handed over the business to the appellant. and
that the appellant hinself is now running the hotel through
his son. W do not think the changed circunstances can
affect the rights of the first respondent in any manner to
have t he appellant evicted on the ground of subletting.

In the light of our conclusions, the appeal fails and is
di sm ssed. However, having regard to the fact that the
appel l ant would require sonme tine to find an alternate place
to shift his hotel, he is granted six nonth's tinme from
today to vacate the prem ses subject to his filing an
undertaking wi thin four weeks fromtoday on the usual terms.
There will be no order as to costs.

R S. S Appeal dism ssed.




