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Chal l enge in this appeal is to the judgment rendered by

the Madras Bench of the Central Adm nistrative Tribunal (in
short the 'Tribunal’). The Tribunal was of the view that the
appel lant no.1 and its named functionary were guilty of
contenpt. However, another officer was exonerated. It was

hel d that the order dated 30.4.2004 passed by the Tribunal in
OA No. 1002/ 2003 had not been conplied with deliberately

and, therefore, the said act anmobunted to contenpt. It was
observed that the functionaries and various officers acted in a
canal i zed manner in flouting the directions of the Tribunal

Background facts as projected by the appellants need to
be noted in sone detail as there is great deal of factua
controversies and much woul d depend upon the effects of
various acts on different dates.

On 20.6.1968 M. MM Nampoothiry and M. D.K

Trehan joined the I ndian Econonic Services in Gade |IV. The
respondent M. P.M Rangaswam al so joined the Indian
Econonmic Services in Grade IV on 8.7.1970

On 11.6.86, in view of the judgnent of this Court in
Nar ender Chadha and Ors. v. Union of India and O's. (1986
(2) SCC 157) the reservation in pronotion was applied by

which the seniority position in Gade IIl (Deputy Director) was
fixed as foll ows:

Respondent Serial no 65 (7.3.1997)

Shri Trehan Serial No. 137 (2.4.1980)

Shri Nanpoothiry Serial No. 138 (2.4.1980)

On 26.2.1987 based on the said seniority position of

Grade |11, pronptions to Grade Il Junior Adm nistrative G ade
(in short 'JAG) (subsequently denoted as Grade |I) was effected
The pronmotion was by sel ection. The position as fixed as
fol | ows:

Respondent Serial no 41 (26.2.1987 bei ng DPC date)
Shri Trehan Serial No. 16 (26.2.1987 being DPC date)
Shri Nanpoot hiry Serial No. 17 (26.2.1987 bei ng DPC date)

The notification issued on 9.3.1987 in respect of
promotion to grade Il shows the respondent at serial nunber




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

6

41 and Shri Trehan and Shri Nanpoothiri at serial nunbers
16 and 17 respectively. The sane order was fixed by DPC.

The respondent who was on deputation wote to the

cadre authority on 17.6.1987 to let himknow the date of his
promotion with reference to his immediate junior that is one
Bal ranan as per notification dated 9.3.1987 referred above.

Respondent who was on deputation was informed on

28.7.1987 that his proforma pronotion is with effect from
9.3.1987 i.e. the date on which his imediate junior i.e. M.
Bal raman assuned charge in the Labour Bureau, Shinm a

Thi s position becones inportant as according to appell ant,
respondent in the present case was aware of his seniority
position on deputation to grade Il at serial nunber 41, where
he had slipped in positionvis-a-vis Shri Trehan and Shr
Nanpoot hiri at serial nunbers 16 and 17 respectively. The
position remai ned despite the reservation in pronotion which

gave himan edge in pronotion fromgrade IV to grade I1l. He
suffered slippage in position during pronotion from G ade |1
to Grade Il. The Oficer had never represented on this matter

to the authorities.

The Uni on of I ndia had submtted about his slippage to
the Tribunal, which unfortunately was not taken note of.

As reservation in pronotion was not provided-in the

statutory Indian Econom c Services Rules, 1961 (in short 'IES
Rul es’) the CGovernnent issued notification on 22.9.1989
amendi ng the rule providing for introducing reservation in
pronoti on and nmeking the sane retrospectively applicable.

Wi | e taki ng decision on the question of pronotions to
next grade (Non functional Selection Gade in short 'NFGS)

Covernment operated on the seniority |list based on

position in Grade |, arising fromreservation in pronotions in
Grade |11 which according to the respondents is the origina
seniority. This led to the pronobtions to NFSG Grade in the
foll owi ng manner:

Ef fective Date

Respondent 19. 2. 1991
Shri Trehan 1.6.1990
Shri Nanpoot hiry 1.7.1990

In the pronotions to next grade i.e. Senior Administrative
Grade (in short "SAG), follow ng was the position:

Ef fective Date

Respondent 7.3.1997
Shri Trehan 1994- 95
Shri Nanpoot hiry 1994- 95

CAT Principal Bench in OA No. 1206 and 1288/ 93 by order
dated 7.1.1999 struck down the notification of the
CGovernment providing for reservation in pronotion to the
extent the same made it retrospective.

In awit petition filed in the Del hi H gh Court chall enging
the order of the Tribunal, the High Court virtually granted a
status quo order restraining the Governnent fromreverting
any person already pronoted by its order dated 29.1.1999.

The CAT judgnent striking down retrospective

reservation in pronotion was inplenented by the appellant
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no.1l on 17.12.1999. Fresh seniority list was issued in respect
of every grade starting fromGade |1l (at which stage the
reservation in pronotion was attenpted earlier). As per this
revi sed seniority of these persons becane as under

Shri D. K. Trehan Shri Nanpoot hi ri Shri P. M
Rangaswany (Responde
nt)

Oigina

Revi sed

Origina

Revi sed

Oigina

Revi sed

Year of joining
1968

1968
1970

Pronotion to
G ade 111
2.4.1980
30.11.1978
2.4.1980
30.11. 1978
7.3.1977
18. 3. 1983
Pronmpotion to
G ade 11

26. 2.1987

*

26. 2. 1987
26. 2.1987**
26. 2. 1987
26. 2.1987

* % %
12.5.1988
Pronotion to
NFSG
1.6.1990
1.2.1990
1.7.1990
1.3.1990

19. 2.1991
1.7.1992
Pronmpotion to
SAG

1994- 95
4.8.1995
1994- 95
4.8.1995
7.3.1997
21.6.2001
Pronotion to
HAG

7.5.2002

7.5.2002
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(I'n the above chart, "Original" refers to the situation with
reservation in pronotion to Gade Il which was used for
promotion to higher grade subsequently. "Revised" refers to
the situation after inplenmenting the judgnment of CAT dated
7.1.1999 which struck down retrospective anendnent of Rule
13 of IES Rules for reservation in pronotion.)

As per above details,

* Seniority position of Trehan at serial nunber 16
** Seniority position of Nanpoothiry at serial nunber 17
*** Seniority position of Respondent at serial nunber 41

In OA No.1124/2000 filed by respondent, the Tribunal by

order dated 23.10.2001 directed that pending issuance of fina
seniority list the applicant shall be considered for pronotion
from SAG in accordance with his original seniority. The
benefit to be granted to the respondent was stated to be
interimin nature as the departnent was permitted to issue

the final seniority list.

The DPC for Hi gher Administrative Grade (in short 'HAG)

hel d on 19.12.2001 and 27.12.2001 took into account the

order of Tribunal in QA 1124/2000 dated 23.10.2001. As per

the directions of the Tribunal that until final seniority lists are
i ssued, the applicant’s case for further pronotion from SAG of

| ES was to be considered in accordance with his origina

seniority which led to his pronotion to SAGw.e.f. 7.3.1997,

the DPC included himin the eligibility Iist as per his origina
seniority in SAG

As agai nst 6 nunmber of vacancies, his position, despite
the above dispensation was at serial nunber 11 and hence hi's
nane did not figure in the final recomrended |ist.

A review DPC was held on 15.2.2000 owi ng to energence

of the fact that there were only five vacancies instead of six
consi dered earlier because of abolition of one post on the
recomendati ons of the Expenditure Refornms Comm ssion.
Respondent was still considered as per the directions of the
Tri bunal dated 23.10.2001 in QA 1124/2000. Here also being

at serial number 11, he could not be recomended for

pronmotion. In a subsequent DPC for the vacancy year 2002-

03, for one vacancy the senior to the respondent who fulfilled
the benchmark was recomended.

The Del hi Hi gh Court by order dated 14.8.2002 in G vi

Wit Petition no.888/89 set aside the order of the Tribuna
dated 7.1.1999 which struck down retrospective amendment

of Rule 13 of IES Rules and remanded the natter to the

Tri bunal

The CWP 1375/2002 filed earlier by appellant no.1

agai nst Tribunal’s Order dated 23.10.2001 was dism ssed by
the High Court by order dated 30.9.2002. Al the DPCs to
consi der pronotions to HAG held prior to this order had

consi dered respondent’s case in accordance with the orders of
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Tri bunal dated 23.10.2001. The DPC proceedi ngs were,
therefore, consistent with the Tribunal and H gh Court’s
orders.

Revi ew Petition (CP No. 217/02) filed by the respondent
was di sm ssed by the Principal Bench of the Tribunal by order
dat ed 23.10. 2002 hol di ng that the respondent has been
consi dered by the department and not found fit for pronotion
and that no junior to the respondent had been pronoted. The
Tri bunal noted that since the case of respondent was
consi dered by the Governnment for pronotion in HAG there
was no w |l ful disobedience on their part.

Revi ew petition was filed by the respondent in OA
No. 1124 of 2000 before the Principal Bench of Tribunal on
15.11. 2002.

On 15. 12003, respondent resigned from service. Review
petition filed by the respondent was di sm ssed by the Tribuna
by order ‘dated 12.5.2003 hol ding that revi ew was not

mai nt ai nabl e.

On 2.9.2003, the respondent filed QA No.1002/03 before

the Tribunal, Chennai Bench. By this Court’s order dated
26.9. 2003, order of the Hi gh Court dated 14.8.2002 was

stayed thus resorting the judgnent of the Tribunal dated
7.1.99 striking down the retrospective reservation in
promotion. On 30.4.2004, Tribunal Chennai Bench directed

the appellant to consider respondent for HAG with reference to
his original seniority in Gade-Ill i.e. we:f. 7.5.2002, the date
on which his alleged juniors in Grade-111 _of the service were
promoted to HAG On 7.8.2004 Governnent filed review
application RA 30/2004 in QA 1002/ 2003 before the Tribunal
Chennai Bench.

On 30.9.2004, draft seniority list was issued in

i mpl enent ati on of decision of Tribunal, Chennai Bench

Revi ew petition filed by the appellant is di sposed of on
21.12.2004. However, the Tribunal recorded the fact that the
order of the Tribunal in OA No. 1124/00 and 1002/03 had

been i nmpl enented by issuance of a seniority list.

On 26. 4. 2005, CP 21/05 was filed by the respondent. By
order dated 21.9.2005, Tribunal directed that review DPCis to
be held and its decision is to be inplenented.

Final seniority list was issued by the Department on

25.10. 2005 purportedly on the basis of this Court’s order in
case relating to the validity or otherw se of retrospective
application of Rule 13 of IES Rules.

On 14.12. 2005, Review DPC through special request to

UPSC was held as per the directions of Tribunal, Chenna
Bench’s order dated 21.9.2005. The CGovernment issued a
det ai | ed speaki ng order on 30.12.2005 dealing with the
representation of the respondent and informng himthat his
case has been considered in terns of the order of the Tribuna
and that upon such consideration he has not been

recommended for prompotion to HAG On 3.5.2006, the

i mpugned order was passed by Tribunal holding the petitioner
in contenpt.

There is no dispute that there was no challenge to the
seniority list prior to 1997. Challenge to the change of date
was not vis-‘-vis Trehan and Nanpoorthiry. So far as the
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entry to Grade 1V is concerned, the applicant was junior to
Trehan and Nanpoorthiry. The challenge in the QA was not in
respect of Trehan and Nanmpoorthiry. As noted, there was no
grievance prior to 7.3.1997. It is to be noted that there was no
direction for pronotion and only for consideration. Therefore,
the question of any automatic pronotion does not arise. The
Tri bunal never held that the respondent was entitled to
pronmoti on notw thstanding | osing seniority. It appears from
the record that despite losing seniority respondent was

consi dered for promotion to HAG on the basis of Tribunal’'s
order.

The paraneters to be considered while deciding as to

whet her contenpt has been commi tted has been consi dered

by this Court in several cases. For exanple Prithawi Nath
Ram v. State of Jharkhand and Ors. (JT 2004 (8) SC 165),
Director of Education, Uttaranchal and O's. v. Ved Prakash
Joshi and Ors. (JT 2005 (6) SC 276), Dilip Mtra v. Swadesh
Chandra Bhadga (2002 (6) Suprene 249), Chhoty Ramv.

Urvashi @ilati and Anr. (2001 (7) SCC 530) and Suresh
Chandra Poddar-v. Dhani Ram and O's. (2002 (1) SCC 766).
Above being the position, the Tribunal was not justified

in holding that contenmpt had been conmitted. If the
respondent has any grievance, it is opento himto assail the
same in an appropriate proceeding.

The order passed by the Tribunal is clearly unsustainable
and is set aside. Appeal is allowed.




