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CASE NO. :
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R Mirali & Os.
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Kanyaka P. Devasthanam & Charities & Os.
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BENCH
D. M Dharmadhi kari & Arun Kumar

JUDGVENT:
JUDGMENT
(Arising out of ~SLP (C) No. 6846 of 2004)

Dhar madhi kari J.

Leave to file appeal is granted.

Counsel for the parties are heard on the nerits of the appeal

The appel | ants are aggri eved by the inpugned order of the
Di vi sion Bench of the H gh Court of Madras whereby |eave granted
under Section 92 of the Code of Civil Procedure to file suit for
refram ng schenme of administration of "Sri Kanyaka Parameshwar i
Devast hanam and Charities by the | earned single judge has been
revoked.

The aforesaid religi ous endowmrent and charitabl e trust
admttedly is carrying on various activities whichinclude running of
hi gh schools for girls and boys, maintaining three choultries, hostel for
col | ege students, Annachatram for feeding poor students and pilgrims,
cremati on ground, gardens and nmmintai ning market in the vicinity of
the tenple.

Respondent Nos. 2 to 7 as nenbers of the Board of Trustees of

the religious and charitable institution named above, had instituted a
suit No. OS 7453 of 1972 in the Gty Cvil Court at Mdras seeking a
decree of declaration and injunction agai nst the Conmi ssi oner and
Deputy Comm ssioner restraing themfrom exercising powers under

the Tam | Nadu Hi ndu Religi ous and Charitabl e Endowrents Act, 1959
[hereinafter referred to as 'Tam | Nadu Act’]. |In the suit, it was

pl eaded t hat Kanyaka Paraneswari tenple is a denoninational tenple

wi th guaranteed fundanental freedom under Article 26 of the
Constitution of India frominterference of the Conmissioner and

Deputy Comm ssioner under the Tam| Nadu Act in the adm nistration

of the institution. The city civil court by judgnent dated 13.12.1976
granted a decree of declaration in favour of the trust and its trustees
that the tenple is a religious denom nation of Arya Vysya comunity.

A decree of permanent injunction was al so granted restraining
Conmi ssi oner and Deputy Comm ssioner under the Tani| Nadu Act
frominterfering, in any manner, with the nanagement and

adm ni stration of the properties of the institution or taking any
proceedi ngs or nodifying the schenes franmed for governing the
institution.

It is in the above background of the grant of decree of
declaration and injunction in the civil suit OS No.7453 of 1972 of the
city civil court restraining interference of Comm ssioner and the
Deputy Comm ssioner under the Tam| Nadu Act in the affairs of the
religious and charitable institution that the present appellants had
sought | eave under section 92 of the Code of G vil Procedure [for short
"CPC] fromthe | earned single judge of the H gh Court for instituting a
suit for seeking relief of nodifying/re-fram ng a scheme for
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adm nistration of the institution. In the petition seeking |eave to file
suit, various acts of nmi smanagenent by the present nenbers of the
Board of Trustees were all eged.

The application for |eave sought under section 92 of the Code to
institute suit was opposed by respondent Nos. 2 to 7 as nenbers of
the Board of Trustees, on the ground that institution is governed by
the Tam | Nadu Act and under section 5(e) thereof, the provisions of
sections 92 & 93 of the CPC are inapplicable to the institution. It was
submitted that the jurisdiction to settle or nodify a schene of
adm ni stration of the religious and charitable institution vests in the
Joi nt Commi ssioner or Deputy Conm ssioner, as the case may be,
under section 64 of the Tami| Nadu Act.

The | earned single judge by order passed on 2.9.2003 granted
| eave under section 92 of the CPC to the present appellants and
rejected the objection raised by the respondent trustees. It is held
that the respondents in earlier suit (supra) having sought and obtai ned
a decree of declaration and injunction on their claimof protection
under Article 26 of the Constitution of India, the appellants cannot be
conpel | ed - to approach the authorities under the Act for obtaining
relief which is sought in thesuit. The |earned single judge has al so
held that the institution having been declared to be of a religious
denom nation in accordance with section 107 of the Tam | Nadu Act,
the autonony guaranteed to it under Article 26 of the Constitution of
India is recognized and protect ed.

In the appeal preferred by the respondents 2 to 7 as nenbers of
the Board of Trustees, the Division Bench by the inpugned order
reversed the judgnment of the learned single judge and revoked the
| eave to file suit granted under section 92 of the CPC. In construing
the judgnent and decree of declaration and injunction granted by the
city civil court in OS No. 7453 of 1972 decided on 13.12.1976, the
Di vi si on Bench has held that the decree, to the extent. it restrains the
authorities under the Tam | Nadu Act from nodi fying the schenme of
adm ni stration or managenent of the Trust, is contrary to section 64
of the Act. The Division Bench described a part of the decree as
"incidental’, 'not part of the ratio decidendi, 'obiter dicta and
authoritative.’

not

It is necessary at this stage to exam ne the rel evant provisions
of the Tam | Nadu Act and the rel evant portion of the judgrment and
decree of the city civil court of the year 1976, the judgnment of the
| earned single judge and of the Division Bench of the High Court.
Section 5(e) mamkes inapplicable provisions of section 92 & 93 of CPC
to "Hindu religious institutions and endownents’. Section 5 with
its opening part and clause (e) reads thus:-

"5. Certain Acts not to apply to H ndu Religious Institutions and
Endownents. - The foll owi ng enactnents shall cease to apply to Hindu
religious institutions and endowrents, nanely :-

(a) to (d) ................
(e) Section 92 & 93 of the Code of Civil Procedure, 1908 (Central Act
V of 1908).

[ Enphasi s added by Court]

Section 107 of the Tami| Nadu Act recognizes and protects
religious freedomin matters of managing religious affairs by religious
denom nati ons guaranteed as fundanental right under Article 26 of the
Constitution of India. Section 107 reads thus :-

"107. Act not to affect rights under Article 26 of the

Constitution.- Nothing contained in this Act shall, save as otherw se
provided in section 106 and in clause (2) of Article 25 of the
Constitution, be deened to confer any power or inmpose any duty in
contravention of the rights conferred on any religious denoni nation
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or any section thereof by Article 26 of the Constitution."”

The operative part of decree of declaration and injunction
obt ai ned agai nst the authorities wunder the Tami| Nadu Act by the
respondents as nenbers of the Board of Trustees in the year 1976
reads thus: -

“In the result, it is declared that the plaintiff tenple called as Sri
Kanyaka Parameswari tenple is a religious denom nation of the Arya
Vysya Community and that a permanent injunction is also issued

agai nst the defendants restraining themfrominterfering with the
managenment or administration of the properties of the plaintiff,
institution or taking any proceedi ngs or nodifying the schene
governing the institution. But the injunction issued in favour of the
plaintiff shall not prevent the department from exercising such of
the powers which are conferred on themby lawin regard to the

admini stration of institution."

Learned single judge in construing the above decree obtai ned by
respondent st henselves in the year 1976 fromthe city civil court,
came to the conclusion that as a result of the decree of injunction
authorities under the Tam| Nadu Act coul d not be approached for
seeki ng change or nodification in the scheme of adm nistration and
management of the institution. It is only the civil court, on grant of
| eave under section 92 of the Code, which could grant relief to the
plaintiffs, if they are found entitled to the sanme. The concl usion of
| earned single judge reads thus : -
"The respondents herein had sought for and obtai ned the protection
of Article 26 of the Constitution of India in the civil suit already
referred to and therefore, the applicants cannot go before the
authorities for obtaining the relief that is sought for in this suit. The
correctness of the allegations nmade against the respondents of
m smanagenent, di ssi pation of property and unbridl ed exercise of
power will also be dealt with at the tine of trial

The requirenents of section 92 of the Code of Civil Procedure have
been satisfied so the nmaintainability of the application nust be
answered in favour of the applicant."

The Division Bench by the inpugned order reversed the
judgrment of the | earned single judge. It came to the conclusion that
certain observation in that decree granted by city civil court in the year
1976 is 'incidental’. It is 'not part of the ratio-decidendi’. It is "obiter
dicta’ and 'not authoritative.’” The said part of the decree is held to be
contrary to section 64 of the Tam| Nadu Act which confers power on
the prescribed authorities under the said Act of fram ng or nodifying a
schene of adm nistration or managenment of the religious institutions.
The concl udi ng portion of the judgment of the Division Bench, which is
assailed before us by the |earned counsel, reads as under :-
“I'n this case, one another strange circunstance poi nted out by the
| earned senior counsel for the respondents is that the decree passed
by the Gvil Court in OS. No. 7453 of 1972 has restrained the
authorities frominterfering with the nanagenent or adm ni stration
of the properties of the institution or fromtaking any proceedi ngs or
nodi fyi ng the schene governing the institution. It is further argued
by the | earned senior counsel that clause (3) of the decree, though
saves the rights of the authorities from exercising such powers
vested on themby law in regard to the administration of the
institution, the second clause of the decree restrained themfrom
doi ng so.

The suit O S. No. 7453 of 1972 was filed for a declaration to declare
that the first appellant is a denom national tenple belonging to
religi ous denomination of the Arya Wsya Comunity of Madras and
for permanent injunction. Wile passing the decree, the city civi
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court, though saved the powers of the authorities of HR & CE
conferred under the Act has stated that the scheme could not be

nodi fied by the authorities. |Indeed, the said observation is made
contrary to section 64 of the Act and it is an ’'incidental’ which
are not part of ratio decidendi, which is classified as obiter dicta
and not authoritative. The | earned single judge granted | eave on the
face of the expression of the decree indicated above in O S. No.
7453 of 1972 that the authorities are restrained fromnodifying the
schene settl ed.

The decree passed in O S. No. 7453 of 1972 to that extent

i ndi cated above is an obiter dicta and not part of ratio decidend
hence not binding since section 64 confers powers on the
authorities. Section 92 & 93 of CPC cease to apply to the first
appel | ant endownent by virtue of section 5 of the Act. The
appel l ants have filed a suit C.S. No. 383 of 1998 agai nst the

def endants therein-only for bare injunction and not for any ot her
relief under section 92 or 93 of CPC.

In view of the sane, the order passed by the | earned single judge is
set aside. The appeal is allowed. No costs. Consequently, connected
CWP is closed. It is made clear that the respondents are at liberty to
nove the authorities under the Act for the grievances, if any, if they
are so advised."
[ Enphasis added by this Court]

After hearing | earned senior counsel “Shri K. Parasaran on behal f
of the Appellants and Shri A K Ganguly for the respondents, we have
formed an opinion that the Division Bench has grossly erred in
reversing the judgnment of the learned singlejudge of the H gh Court
and revoking the leave to file the suit grantedin favour of the
appel | ants under section 92 of CPC.

We have extracted above the rel evant portions of the decree
granted by the city civil court in the year 1976. The respondents
thensel ves obtai ned a decree of declaration that the institution
bel ongs to a religious denom nati on and the authorities under Tam |
Nadu Act, have no powers of framng or nodifying any schene of
administration of the institution under the Tam |” Nadu Act. W fail to
under stand how an executabl e part of decree granted by the city civi
court which clearly restrains the authorities under the Tam | Nadu Act
fromnodi fying or fram ng the schene of admnistration of the
institution and declares the institution to be of a religious
denom nati on, can be described as nerely 'incidental observation’
"obiter dicta', 'not part of ratio decidendi’ and ’'not authoritative.

The operative part of the judgnent containing the decree,

rightly or erroneously granted, having not been appeal ed agai nst, has
attained finality and cannot be described as an 'incidenta
observation’, 'not a part of ratio decidendi’, 'obiter dicta and ’'not
authoritative' as has been done by the Division Bench in its inpugned
judgrment. The conclusion of the city civil court on which decree is
based is the main and operative part of the decision. The Division
Bench has committed a gross error of lawin ignoring a vital part of the
j udgrment and decree dated 13.12.1976 of the Cty Cvil Court, Mdras
whi ch was obtai ned by the respondents thensel ves as the nmenbers of

the Board of Trustee in their own suit instituted and nunbered as

O S. No. 7453 of 1972. Such a judgnent and decree is valid and

bi ndi ng on the respondents. By their own conduct of obtaining a

decree of declaration and injunction against the authorities, under the
Tam | Nadu Act, they are estopped fromraising a contrary plea in the
subsequent suit instituted agai nst them and oppose grant of |eave of
the Court sought by the present appellants under Section 92 of the

Code of Civil Procedure. The respondents cannot be allowed to
approbate and reprobate in the two suits in which the subject matter
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and issue of jurisdiction of civil court involved are the sane.

The Division Bench of the H gh Court also went wong in holding

that the decree granted by the city civil court in the year 1976 in

favour of respondents is contrary to section 64 of the Tam | Nadu Act.

We have exam ned the rel evant provisions of the Tam| Nadu Act. The
institution under consideration is carrying on nultifarious activities of
religious and charitable nature. It is not purely a 'H ndu Religious
Institution or Endowrent’. It is also a ’charitable endownent’ as

defined in clause (5) and 'religious charity’ under definition clause (16)
of section 6 of the Tam | Nadu Act.

As a result of decree of declaration that the institution is of
religi ous denominati on of Arya Vysya conmunity, it had protection
under Article 26 of the Constitution of India frominterference inits
admini stration by the authorities under the Tami| Nadu Act. This right
guar ant eed under Article 26 of the Constitution has been expressly
prot ected under section 107 of the Tam | Nadu Act by making
i napplicable the other provisions of the Act including section 64 to
institutiions of religious and charitable nature of religious
denomi nati ons.

Qur conclusion is that on grounds both of existence of a decree
of declaration and i'njunction granted by the city civil court in the year
1976 in the suit instituted by the respondents thensel ves and the
m xed character of the institution of the 'religious denonination' as
religious and charitable with protection of Article 26 and section 107 of
the Tanmi| Nadu Act, it is not open to the present appellants to
approach the authorities under section 64 of the Tam | Nadu Act for
nodi fication or reframing the schene of the adm nistration of the
trust. As decree of declaration and injunction i's operative against the
authorities under Tam | Nadu Act, civil court-alone could have been
approached by obtaining | eave under section 92 of CPC for seeking
nodi fication or refram ng of scheme of administration of the trust.

For the aforesaid reasons, the inpugned order of the Division
Bench of the Hi gh Court deserves to be set aside and that of the
| earned single judge restored. In the result, this appeal succeeds and
is allowed. The inmpugned order of the Division Bench dated
23.12.2003 is set aside. The order of the |earned single judge dated
02.9.2003 is restored. The respondents 2 to 7 shall individually and
collectively, without using funds of the institution, pay full costs
incurred in this appeal to the appellants.




