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CASE NO. :
Appeal (civil) 6718 of 2001

PETI TI ONER
GURDI AL SI NGH

Vs.

RESPONDENT:
UNION OF I NDIA & ORS

DATE OF JUDGVENT: 25/09/ 2001

BENCH:
M B. Shah & R P. Sethi.

JUDGVENT:

SETHI , J.
Leave granted.

The appel | ant - who clains-to be a freedomfighter states to have
been subjected to harassnent and enbarrassment by the respondent
Authorities for his fault of preferring claimfor the grant of pension
under the schenme known as Freedom Fi ghters Pension Schene, 1972
(hereinafter referred to as "the Schenme"). After he succeeded, with
the assistance of judicial process, in obtaining an order for the grant
of pension at the rate of Rs.3000/- per nmonth with effect from 29th
April, 1998 (Annexure P-1), he was deprived of the sane allegedly for
his fault of again approaching the court for the grant of aforesaid
pension with effect fromthe date of his application in ternms of the
mandate of this Court in Mukund Lal Bhandari & Ors. vs. Union of India
& Ors. [1993 Suppl. (3) SCC 2]. The respondent-Union of India not only
cancel | ed the pension sanctioned in favour of the appel lant but also
directed the recovery of the anpunts paid to himin pursuance to the
earlier orders passed in his favour. His petition for redressal of
gri evances was di smssed by the High Court vide the inpugned order,
al l egedly on the ground of there being disputed questions of fact.

The facts emerging fromthe docunents filed with this appeal are
that the appellant, claining to be a freedomfighter, preferred a claim
for the grant of pension vide his letter dated 13.3.1973. |n support
of his claim the appellant produced a copy of the'driving licence
issued in Thailand. It is pertinent at this stage to note that the
appel l ant had clainmed to be a driver in the Indian National Arny
(hereinafter referred to as "INA") raised by Netaji Subhash Chander
Bose. As no action was taken, he sent a reninder on 20.8.1974 to the
Secretary, Mnistry of Hone Affairs, Governnent of India. In response
to the information sought to be furnished in ternms of the letter of the
respondent dated 7th Septenber, 1974, the appellant sent the requisite
proforma on 9.2.1975. On 11.2.1977, the appellant also sent his
personal affidavit mentioning the nanes of the detention canps in
Bangkok and Si ngapore where he was kept as | NA prisoner of war for nore
than six nmonths. He also sent two affidavits of the co-prisoners who
were also detained in the said prison, besides furnishing of photostat
copy of the INA driving licence No.13/1206. The appel | ant despat ched,
in original, the certificate issued in his favour by Captai n Bi shan
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Si ngh Sanghai of INA regarding his training in weapon in 4th conpany of
the INA.  Despite furnishing of all information, his case was rejected
by the Director, Mnistry of Hone Affairs on 7.4.1995 (Vide Annexure P-
7). As despite service of notice he was not granted the relief, the
appel l ant was forced to file a Wit Petition No.12350 of 1996 in the

H gh Court which was di sposed of by setting aside the inpugned order
(Annexure P-7) with a direction to the respondents to re-decide his
case in the light of the docunents produced in the H gh Court.
Thereafter he appeared before the concerned authorities. The
Government of Punjab vide its order dated 29th April, 1998 accorded the
grant of provisional ’'Swatantrata Sanman Pension’ to the appellant at
the rate of Rs.1500/- per nonth w.e.f. 25.4.1998 (Annexure P-9). It
was nentioned in the aforesaid order that the pension will be for the
life tinme of the recipient and would be in addition to the pension, if
any, sanctioned by the Central Government. The Central Governnent vide
its order dated 22nd May, 1998 (Annexure P-10) al so conveyed to the
appel | ant the sanction of the President to grant him provisiona
pensi on at the rate of Rs.3000/- per month with effect from 29.4.1998.
It was provided that the pension shall be for the life time of the

reci pient _and be in additionto the pension, if any, sanctioned by the
St ate CGovernnent.

Not satisfied with the grant of pension with effect from
29.4.1998, instead of fromthe date of the application i.e. 12.3.1973,
the appellant filed Wit Petition No.12863 of 1999. The aforesaid wit
petition was allowed with directions to the respondents to consider the
appel l ant’ s case for grant of pension fromthe date of his application
in the light of the observations madein the order of the court and
decide his claimw thin two nonths.” Instead of granting relief to the
appel l ant for the grant of pension with effect froamthe date of his
application, the respondents issued a show cause notice on 23rd
February, 2000 calling upon himto show cause as to why his pension be
not cancelled. He filed his detailed reply on 6th March, 2000 and the
Governnment of India on 1.11.2000 cancelled its earlier order by which
the appel l ant was granted pension with effect from 29.4.1998.

Justifying their action, the respondents have filed counter
affidavit stating therein that as di screpancies and contradictions were
found in the claimof the appellant, the order granting hi mpensi on was
cancel l ed. The respondents further submitted that pension had earlier
been wrongly granted to the appellant.  The di screpanci es and
contradictions noticed by the authorities have been detailed as
her eunder :

"(a) He indicated in his application that he joined |ndian
National Arnmy in Sept 1942. It is a historical fact that

I ndi an National Arnmy headed by Netaji cane into existence
only in Jul/August in 1943, when civilians were al so

admtted to it.

(b) Regardi ng his claimof being the personal driver of
Netaji he subsequently clarified that he is an illiterate
person and the typist had included "personal driver" by

m st ake. However, he did not clarify as to why he repeated
the sanme mstake in a Press Interview appearing in "The

Tri bune" dated 10.9. 96.

(c) H s claimthat before joining Indian National Armnmy he
was working with the PWD Department CGovernnent of Malaya in
1937. This claimdoes not appear to be correct, as he was
only 15 yrs of wage at the tine.

(d) He encl osed his original driving licence issued at
Bangkok on which "1 NDI AN NATI ONAL ARWY" was found to be
inserted later and his photograph on it was al so appeared
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to have been fixed later. A Driving Licence is issued for
the qualification of the school of driving and not for
participation in a particular orgnisation

(e) He submitted two photographs in support of his claim
whi ch show hi m weari ng Khaki uniform and standi ng besides a
Mal ayan vehicle. He also produced a nedal. These cannot

be consi dered proof of his suffering of the kind and the

peri od recogni zed by Swatantrata Sai ni k Sanmman Pensi on
Schene. The copy of the Swatantrata Sai ni k Samman Pensi on
Schene is annexed as Annexure R-1."

The scherme was introduced with the object of providing grant of
pension to living freedomfighters and their fanmilies and to the

famlies of martyrs. It has to be kept in nmind that nmillions of nasses
of this country had participated in the freedom struggle w thout any
expectioon of grant of -any schene at the relevant tine. It has also to

be kept in mnd that in the partition of the country nost of citizens
who suffered i nprisonnent were handi capped to get the rel evant record
fromthe jails where they had suffered inprisonnent. The probl em of
getting the record fromthe foreign country is very cunbersonme and
expensi ve. Keeping in mnd'the object of the schene, the concerned
authorities are required-that in appreciating the schene for the
benefit of freedomfighters a rationale and not a technical approach is
required to be adopted. It has also to be kept in mnd that the
claimants of the schenme are supposed to be such persons who had given
the best part of their life for the country. 'This Court in Mikand La
Bhandari’s case(supra) observed:

"The object in making the said relaxation was not to reward
or conpensate the sacrifices nmade in the freedom struggl e.
The object was to honour and where it was necessary, also
to mtigate the sufferings of those who had given their al
for the country in the hour of its need. In fact, many of
those who do not have sufficient incone to maintain
thensel ves refuse to take benefit (of it, since they
consider it as an affront to the sense of patriotismwth
whi ch they plunged in the Freedom Struggle. The spirit of
the Schenme being both to assist and honour the needy and
acknow edge the val uabl e sacrifices nade, it would be
contrary to its spirit to convert it into some kind of a
progranmme of conpensation. Yet that nmay be the result if
the benefit is directed to be given retrospectively

what ever the date the application is nade. ~The schene
should retain its high objective with which it was
notivated. It should not further be forgotten that nowits
benefit is made available irrespective of the income limt.
Secondly, and this is equally inportant to note, since we
are by this decision making the benefit of the schene
avai l abl e irrespective of the date on which the application
is made, it would not be advisable to extend the benefit
retrospectively. Lastly, the pension under the present
Schene is not the only benefit nmade available to the
freedomfighters or their dependents. The preference in
enpl oynment, allotnent of accommodation and in admission to
schools and coll eges of their kith and kin etc., are also
the other benefits which have been nmade available to them
for quite sonmetine now "

The court categorically nentioned that the pension under the schene
shoul d be nade payabl e fromthe date on which the application is made
whet her it is acconpani ed by necessary proof of eligibility or not.

The standard of proof required in such cases is not such standard
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which is required in a crimnal case or in a case adjudicated upon
rival contentions or evidence of the parties. As the object of the
schenme is to honour and to mitigate the sufferings of those who had
given their all for the country, a liberal and not a technical approach
is required to be followed while determining the nerits of the case of
a person seeking pension under the scheme. It should not be forgotten
that the persons intended to be covered by schene have suffered for the
country about half a century back and had not expected to be rewarded
for the inprisonnent suffered by them Once the country has decided to
honour such freedom fighters, the bureaucrats entrusted with the job of
exam ni ng the cases of such freedom fighters are expected to keep in

m nd the purpose and object of the schene. The case of the claimnts
under this schene is required to be determ ned on the basis of the
probabilities and not on the touch-stone of the test of ’'beyond
reasonabl e doubt’. Once on the basis of the evidence it is
probabilised that the clainant had suffered inprisonnent for the cause
of the country and during the freedom struggle, a presunption is
required to be drawn in his favour unless the sanme is rebutted by
cogent, reasonable and reliabl e evidence.

We_have noticed with di sgust that the respondent Authorities have
adopted a hyper-techni cal approach while dealing with the case of a
freedom fighter and ignored the basic principles/objectives of the
schenme intended to give the benefit to the sufferers in the freedom
noverment. The contradictions and di screpancies, as noticed
her ei nabove, cannot be held to be material which could be nmade the
basi s of depriving the appellant of his right to get the pension. The
case of the appell ant has been di sposed of by ignoring the nandate of
 aw and the Schene. The inpugned order al so appears to have been passed
with a biased and close nmind conpletely ignoring the verdict of this
Court in Mikund Lal Bhandari’'s case. W further feel that after
granting the pension to the appellant, the respondents were not
justified to reject his claimon the basis of material which already
exi sted, justifying the grant of pensionin his favour. The appell ant
has, unnecessarily, been draggedto litigation for no fault of his.
The High Court has conpletely ignored its earlier judgments in CAP
No. 3790 of 1994 entitled Mohan Singh vs. Union of India decided on
1.6.1995 and CWP 14442 of 1995 decided on 11.12.1995.

We are satisfied that the order of the respondent Authorities
i mpugned before the Hi gh Court (Annexure P-14) dated 1.11.2000 is
liable to be set aside and the appellant entitled to the grant of
relief of pension. However, keeping in view the | apse of tine and
pecul i ar circunstances of the case, we are not inclined to grant him
the pension with effect from 12.3.1973 as clai med and feel that the
ends of justice would be net if the appellant is granted pension wth
ef fect from March, 1996 when he was forced to file Wit Petition
No. 12350 of 1996.

Accordingly the appeal is allowed by setting aside the order of
the High Court inpugned in this appeal and the order of the respondents
dated 1.11.2000 (Annexure P-14). The appellant is held entitled to the
grant of pension by the State of Punjab and the Uni on Governnment as
det erm ned vi de Annexures P-9 and P-10 but with effect from Narch
1996. The arrears shall be calculated and paid to the appell ant
positively within a period of six weeks fromtoday, failing which he is
held entitled to interest at the rate of 12% per annum from March
1996 till the date, arrears are actually paid. The appellant is also
held entitled to the payment of costs quantified at Rs.5, 000/ -

(M B. SHAH)
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(R P. SETH)
SEPTEMBR 25, 2001




