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The general rule of equity expounded by Sir Sanmuel Romlly

as counsel and accepted by the Court of Chancery in Crythorne v.

Swi nburne (1807) 14 Ves. 160, that the surety will be entitled to
every remedy which the creditor has against the principal debtor,

i ncludi ng the enforcenent of —every security stands statutorily
recogni sed and incorporated in Section 141 of the lndian Contract
Act as regards the discharge of a surety fromliability, when the
creditor parts with or | oses the security held by himw th, however,
an insignificant variation to the effect that the surety is entitled to
the securities given to the creditor, both before and after the
contract of surety.

It is on this score thus Section 141 of the Act ought to be
noti ced at sone | ength nore so by reason of the same being the
sheet -anchor in support of Respondents’ presentation before this
Court in the instant appeal to the effect that the surety is entitled to
the securities given to the creditor, both before and after the
contract of surety and in the event the sane stands di ssipated then
and in that event there is cessation of liability to the extent of such
di ssipation or extinction. An indeed bold proposition but the samne
stands accepted by the Hi gh Court and hence the appeal before this
Court. Before, however, adverting to the issue as above, it would
be rather convenient to note certain decisions of this /Court as well
as of the English Court for further appreciation of the matter.

In State of Madhya Pradesh v. Kaluram (1967 (1) SCR 266 =
Al R 1967 SC 1105) this Court pointedly stated that the expression
"security” in the Section is not used in any technical sense; it
includes all rights which the creditor has against the property on
the date of the contract. |In Kaluram (supra) this Court also |ent
its approval of Hannen, J. in WIff and Billing v. Jay, (1872 (7)
B 756), wherein the | earned Judge stated the law as follows :-

"1 take it to be established that the defendant becane

surety upon the faith of there being sonme real and substantia
security pledged, as well as his own credit, to the plaintiff; and he
was entitled, therefore, to the benefit of that real and substantia
security in the event of his being called on to fulfil his duty as a
surety, and to pay the debt for which he had so become surety. He
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will, however, be discharged fromhis liability as surety if the
creditors have put it out of their power to hand over to the surety
the means of recouping hinself by the security given by the

princi pal . That doctrine is very clearly expressed in the notes in
Rees v. Barrington, 2 Wiite and T.L.C., (4th Ed.) at p. 1002 ’As a
surety, on paynent of the debt, is entitled to all the securities of the
creditor, whether he is aware of their existence or not, even though
they were given after the contract of suretyship, if the creditor,

who has had, or ought to have had, themin all full possession or
power, |loses themor permits themto get into the possession of the
debtor, or does not nake them effectual by giving proper notice,

the surety to the extent of such security will be discharged. A
surety, noreover, will be released if the creditor, by reason of what
he has done, cannot, on paynent by the surety, give himthe
securities in exactly the sane condition as they fornmerly stood in

hi s hands’" and it is on this score this Court, relying on the

af oresaid, in Kaluram (supra) observed that "The surety is entitled
on paynment of the debt or performance of all that he is liable for to
the benefit of the rights of the creditor against the principal debtor
whi ch ari'se out of the transaction which gives rise to the right or

liability: The surety is therefore on paynent of the anount due by
the principal debtor entitledto be put in the same position in which
the creditor stood inrelation to the principal debtor. |If the creditor

has | ost or parted with the security w thout the consent of the
surety, the latter is by the express provision contained in Section
141, discharged to the extent of the value of the security |ost or
parted with."

(Enphasi s Suppl i ed)

At this juncture, it would also be convenient to note the true
ef fect of Sections 139 and 140 of the Indian Contract Act, 1872 as

wel |, which read as under
"139. Di scharge of surety by creditor’s act or
om ssion inpairing surety’s eventual renedy. | f

the creditor does any act which.is inconsistent with
the rights of the surety, or omts to do any act which
his duty to the surety requires himto do, and the
eventual remedy of the surety hinmself against the
principal debtor is thereby inpaired, the surety is

di schar ged.

140. Rights of surety on paynent or

performance. - Were a guaranteed debt has

becorme due, or default of the principal debtor to
perform a guaranteed duty has taken place, the surety
upon paynent or performance of all that he is liable
for, is invested with all the rights which the creditor
had agai nst the principal debtor."

A reference to a Full Bench judgnent of the Madras Hi gh
Court at this juncture would al so be very apposite. In A L.S P.PL
Subramani a Chettiar (d) and Anr. v. Moni am P. Nar ayanaswani
(AR 1951 Madras (FB) 48), the Hi gh Court stated in paragraph 12
as bel ow : -

"Unhanpered by judicial decisions also, on a fair
readi ng of the provisions of the Contract Act, | am
inclined to hold that as the liability of the surety is
co-extensive with that of the principal debtor, if

the latter’s liability is scaled down in an anended
decree, or otherw se extinguished in whole or in

part by statute, the liability of the surety also is
pro tanto reduced or extingui shed. Par agr aph
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192 of Hal sbury’s Laws of Engl and, Vol.16, 1935
Edn., contains the follow ng passage

"What ever expressly or inpliedly discharges the
principal debtor fromliability usually discharges
the surety also by inplication, as his position is
thereby altered without his consent,
notwi t hstanding that the alteration is
acconpl i shed by operation of |aw He is

theref ore di scharged where he can establish that
the alteration changes the nature of his liability,
but not otherw se.”

This shows that extinction of a debt in whole or in
part by operation of law will do, and that the
creditor need not take any part in realising the
principal debtor fromhis liability. M.
Ramachandra Aiyar relied on a passage in para

195 which runs as foll ows :

"“Though an alteration in the position of the
surety by the principal debtor’s discharge, or
ot herwi se, acconpani ed by the operation of |aw,
may di scharge himthis is not always the case."

But this passage will not, in my opinion, help the
appel lant in this case as the exceptions given there
relate to the rel ease of the principal debtor’s
l[iability under the |aw of |imtation, bankruptcy

| aws, etc. (which nerely bar the remedy) and not

to the extinction of the principal debtor’s liability,
as here under the Madras Agriculturists’ Relief

Act . "

Havi ng noted t he decisions as above it woul d be rather
convenient to have the factual details at this juncture since facts
are required tobe assessed in its proper prospective and while
assessing the sane if it is so found that the assessnment of the
factual matrix fully fits in with the statutory requi renent noticed
her ei nbef ore no exception can be taken to the judgment under
appeal. Let us thus refer the facts as bel ow

(a) Presently we are not called upon to dilate in
detail the factual elenent, excepting where it is so
required by reason of the decree obtained by the

pl aintiff/appellant for the balance of principal and
interest treating the principal and interest as on
31.3.1974 as Rs. 48,50, 000/- and Rs. 22, 36, 707. 95

wi th subsequent interest at the contract rate

wi t hout penal rate of interest from1l.4.1994, with
proportionate costs.

(b) The Trial Court resol ved al nbst every issue
in favour of the plaintiff except however as

regards the issue of penal interest decreed the suit
as noticed above.

(c) The decree however stood chall enged by the
respondent herein inter alia on two several counts:
the first being the factum of intervention of |aw
to wit the Nationalisation Act and on the second
the existing provisions of Sections 140 and 141 of
the Contract Act: The High Court however

answered the sane in the affirmative and in

favour of the defendants in the suit and hence the
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petition for special |eave before this Court and the
subsequent grant of |eave by this Court.

Incidentally, the introduction of the Nationalisation Act has
obvi ously weighed with the High Court in particular the
mechani sm provided in terms of Sections 20 and 21 of the Act.

Bef ore however adverting thereto certain further factua
details ought to be noticed for correct appreciation of the matter in
its proper perspective. The facts disclose:

Havi ng intended to set up another spinning unit at

Mahe (Pondicherry State), the first respondent
approached the appellant/plaintiff for financia

assi stance and obtai ned sanction for Term Loan Facility
for Rs. 35,00, 000/ -. Pending | egal formalities, the
appel l ant/plaintiff granted Rs.15,00,000/- as interim

| oan on 25. 3. 1963 on which date the first respondent
deposited the titl e deeds of certain i nmpoveable
properties with the plaintiff’s branch at Madras and
thus, agreed to create an equitabl e nortgage thereby.
The first respondent al so executed a deed of

hypot hecation in respect of noveabl e assets such as

pl ant, machi neries, ‘etc. -and a pronissory note for the
said anobunt of Rs. 15, 00, 000/ -. This, however, |ater
was nerged in the Term Loan anount of

Rs. 35, 00, 000/ - secured by a deed of nortgage executed
by the first respondent on 2.5.1963. The first
respondent executed a |l egal nortgage under a

docunent registered with the then Notary of

Pondi cherry as security for the repaynent of the entire
termloan of Rs.35,00,000/- on 30.4.1963, which al so

i ncl uded the deferred paynment guarantee facility of

Rs. 5, 62, 230. 40. This was foll owed by an equitable
nort gage by the deposit of title deeds in respect of the
noveabl es at Cannanore as security for the Deferred
Payment Guarantee facility for Rs.5, 62,230.40 on
3.8.1963, in addition to a prom ssory note for the 'said
anmount . The first defendant al so executed bipartite
agreenment enbodying the terns and conditions

contai ned in the nenorandum of final terns and
conditions for the Deferred Paynent Guarantee anount.

That Defendants 2 to 4 in suit and one K. Danodaran (since
deceased) executed a deed of nortgage in their individual capacity
guaranteeing joint and several liability for the repayment of the
| oan advanced to the first defendant under the deed of guarantee
dat ed 25. 3.1963. On 8.12.1964 defendants 2 to 4 and Danodar an
and defendants 5 to 6 executed a simlar deed of guarantee for the
total sum of Rs.52,00,000/-; Rs.17,00,000/- having been granted as
further Term Loan by the plaintiffs. Def endants 2-to 6 and K
Danodaran al so executed a deed of counter guarantee in their

i ndi vi dual capacity undertaking a joint and several liability for the
prompt repaynment of the instalnments by the first defendant on
3.8.1963. Def endants 5 to 6 al so executed a separate deed of

counter guarantee on 29. 4. 1965. According to the plaintiff, the
conditions of counter guarantee contained inter alia a clause that
the guarantee would stand enforceabl e agai nst defendants 2 to 6
and | ate K. Danpdaran, notw thstanding that the security specified
in the security docunents or any of them be outstanding and
unreal i sed fromthe principal debtors.

According to the plaintiff, they granted additional |oan of
Rs. 17,00, 000/- to neet the urgent financial need of the first
def endant on the sanme terms and conditions as contained in the
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menor andum dated 2.11.1964. The first defendant executed a

deed of further charge dated 4.5.1965 once again creating a

nort gage. Thi s docunent created a nortgage over Mahe unit and
anot her deed of further charge dated 29.4.1965 over its Cannanore
Unit. Def endants 2 to 6 and |l ate K. Danmpdaran al so executed a
personal guarantee on 8.12.1964 undertaking a joint severa
liability to repay the sumof Rs. 62,00, 000/-. Qut of the second
| oan of Rs.17,00,000/-; Rs.13,00,000/- were paid on 8.12.1964 and
Rs. 6,00, 000/ - were paid on 2.6.1965 at Mdras. At the request of
the first defendant, on their representations about the financia
difficulties, the plaintiff revised the schedul e of repayment wth
effect from 15.10. 1966 under four separate deeds of nodifications
dated 31.7.1968; 31.7.1968; 27.1.1970 and 27.1.1970 respectively.

I ndi an Rupee was deval ued on 6. 6. 1966 which increased the
l[iability of the plaintiff under the Deferred Payment Cuarantee by
Rs. 2, 37, 580. 33. According to the plaintiff, in terms of the bi-
partite agreenent read wi th amendatory agreenent, the above
i ncrease al so becane the liability of defendants 1 to 6, for which
the plaintiff again obtained an equitable nortgage by deposit of
title deeds pertaining to the Cannanore and Mahe Units on
11.7.1970. The total contingent liability on account of the default
at that tinme was worked out-at Rs.1,11,199.11 the total Deferred
Payment QGuarantee thus increased to Rs.6,73,429.51

The plaintiff-corporation has stated that the first defendant
repaid only Rs.3,50,000/- towards the first loan and the additiona
| oan advanced by the plaintiff and certain anpbunts towards interest
due on the two | oans and under the Deferred Paynent Guarantee,
the total interest paid was Rs: 16, 03, 224.47. The Centra
Government, however, took over the managenent of Mahe and
Cannanore Units under the Industrial Devel opnent and Regul ation
Act . The foreign suppliers invoked the Deferred Paynent
Guar antee against the Plaintiff, as the first defendant paid
i nstal ments under the Deferred Paynent Guarantee contract to the
foreign suppliers upto January, 1972 and thereafter defaulted to
pay any installnent. As a result of this default of the first
defendant, the plaintiff was obliged to make the install nent
paynment to the foreign suppliers.

According to the plaintiff, the first defendant acknow edged
the liability but failed to repay. Def endants 2 to 6, ‘however,
repudiated their liability on 21.12.1974 .

Incidentally, the Sick Textile Undertaki ngs (Nationalisation)

O di nance was pronul gated under which the two Units of the first
def endant at Cannanore and Mahe were nationalised: The

Ordi nance was replaced by Act 57 of 1974. Al'l" properties and the
managenent of the undertakings of the first defendant stood
transferred and vested in the Central Governnent free from al
encunbrances and charges with effect from1.4.1974. But, in
terns of Section 6, according to the plaintiff-corporation of the
said Act, the liabilities of the first defendant incurred prior to
1.4.1974 continue and remain alive and enforceabl e against the
first defendant.

The first defendant had not filed any witten statenent.
Def endants 2 to 6 together, defendants 4 and 5 together and third
def endant alone, filed their respective witten statenment, the
common defence being that the docunments all egedly executed by
themwere all executed only in their capacity as the Directors of
t he Conpany. Lat e Danpdaran and defendants 2 to 6 were
partners of the firm Messrs Danodaran and Conpany, which
functioned as the Managi ng Agents of the first defendant
Conpany till 31.1.1966. The system of Managi ng agents,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

18

however, was discontinued with effect from 31.3.1966 in

accordance with the provisions and notifications under the
Conpani es Act, 1956. The only business task which the firm of
defendants 2 to 6 and Danpdaran carried on was the business of
wor ki ng of the first defendant Conpany. According to these

def endants, the bargai ning task of the transacti ons between the first
def endant and the plaintiff-Corporation was the relationship of
nmanagi ng agency existing between the firm Danbdaran & Co. and

the first defendant- Conpany. The statutory ternination of the
managi ng agency system and consequential severance of

rel ati onshi p between the firm Danpbdaran & Co. and the first

def endant - conpany resulted in frustration of the contract between
the plaintiff on the one hand and the defendants 1 to 6 on the other
Thus, according to these defendants, the contractual obligations
have becone i ncapabl e of being perfornmed in the same capacity in
which the parties entered into contract with the plaintiff. Their
further case is that the first defendant-Conpany has not defaulted
till they were in the capacity of Managi ng Agents of the Conpany.
Only after the termnation of the managi ng agency system the

busi ness ‘of ‘the first defendant-Conpany suffered seriously and the
first defendant becanme a defaulter from 15.10.1968. Apart from
techni cal grounds, these defendants have alleged that the plaintiff
is guilty of gross prejudice of the various terns and conditions of
the deed of nortgage and the deeds of first charge which has
resulted in the inpairment of the renedy of the surety or guarantee
agai nst the principal debtor. They have alleged that the plaintiff
had all owed the first defendant to sell some val uabl e nmachi neries
bel ongi ng to the company without getting the sale proceeds

properly appropriated towards the principal amount due to the
plaintiff under the nortgage deeds. This the plaintiff did although
the second defendant had notified the intended sale of the
machineries to it and requested it to invoke the power under the
deeds of nortgage. They have further all eged that had the
plaintiff taken over the managenent of the conmpany under the

provi sions of the Industrial Devel opnent and Regul ations Act at

the earliest date of default, the nationalisation of the two units of
the first defendant under the Sick Textil e Undertakings
(Nationalisation) Act, 1974 woul d not have occurred and the
plaintiff would have realised its entire claimfromthe units. The
further defence on which we shall have to pay a little nore
attention has been raised in the witten statenent which is mainly
on the question of entertainability of any suit on behalf of the
plaintiff against the defendants, when all assets of the first

def endant Conpany have vested in the Governnment of | ndia

under the Sick Textile Undertakings (Nationalisation) Act
(hereinafter referred to as 'the Act’) and the conmpensation for the
vesting of the MIls in the Governnent has al ready been decl ared.
The plea raised in this behalf is that the plaintiff being a secured
creditor of the owner of the MIls is bound to put forward all the
clains and receive paynent out of the conmpensation anount fixed
under the Act.

The principal issue with which the parties went into trial had
three several parts :

l. Wet her the nortgage deeds executed by the defendants are
not capable of being enforceable in |aw ?

. VWet her defendant Nos.3 to 6 (presently respondent Nos. 4,
6, 7 and 8 in the petition) are liable under the Contract of
Guarantee ?

[l Whet her the liability of defendant Nos.2 to 6 (presently
respondent Nos.2, 3, 4 and 6 in the petition) stood di scharged
on account of the | atches on behalf of the plaintiff ?
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Apart fromthe issue of penal interest, the trial Court

answered all the issues noted above, in favour of the plaintiff.
There was, however, one additional issue which stood considered

by both the trial Court as well as the appellate Court to wit, the
ef fect of the Nationalisation Act (Sick Textile Undertaki ngs
(Taki ng Over of Managenent) Act, 1972) and it is on this score

the trial Court stated as bel ow : -

"So far as the assets that were taken over by the
Covernment are concerned, conpensation had been

fixed in the Act and further considered by the

Conmi ssioner for the Sick Textile MIls and in fact the
plaintiff has been paid major portion of the
conpensation during the pendency of the suit. There is
absol utely no question of frustration of any contract
between the plaintiff and the defendants. The plaintiff,
being in the position of a creditor, has nothing to do
with the Loss or profit in the business of the first

def endant ‘or with the nationalisation of the

undert aki'ngs of the first defendant."

It is the definite finding of ‘the trial Court that introduction of
the Act of 1972 in the Statute Book has had no effect whatsoever

as regards the liability to make the payment and the trial Court had
the following statutory provision (Section 5 of the Nationalisation
Act as above) to note in support of its finding

"5. Omner to be liable for certainprior liabilities
(1) Every liability, other than the liability specified in
sub-section (2) of the owner of a sick textile
undertaking, in respect of any period prior to the

appoi nted day, shall be the liability of such owner and
shal | be enforceabl e agai nst hi mand not agai nst the
Central Governnent or the National Textile

Cor poration.”

The Court recorded that the aforesaid provision has been
engrafted in the Statute to protect the rights of the plaintiff.

The records depict that the H gh Court, however, was
approached in appeal basically on two counts as below : -

(1) There is error both in fact and in law in accepting the case of
the plaintiff inspite of such acts of the plaintiff that it

al | owed appropriation of the securities w thout the consent of

the sureties and inspite of specific objectionin this behalf by

the second defendant appellant; and

(2) Because of the intervention of the law, all the assets of the
first defendant Conpany stood vested in the Centra

Gover nment and what has been protected by Section 5(1) of

the Act is not such interest as that of the plaintiff but only

such liabilities which are specified in Sub-Section (2) thereof.

Upon specific reliance on to Sections 140 and 141 of the

I ndi an Contract Act (noticed above), the Hi gh Court stated "Section
140 and 141 of the Indian Contract Act together safeguard the
interests of the surety on the paynent or performance by the

princi pal debtor and in respect of the security which the creditor has
agai nst the principal debtor. VWere a guarant eed debt has becone
due, on default of the principal debtor to performa guaranteed duty
and the surety is required thus to nmeet the guarantee, the surety
upon paynent or performance of all that he is liable for, is invested
with all the rights which the creditor had agai nst the principa
debtor at the time when the contract for suretyship is entered into,
whet her the surety knows of the existence of such security or not
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and if the creditor |oses or without the consent of the surety, parts
with such security, the surety is discharged to the extent of the

val ue of the security. On the facts of the instant case, when it is
conceded that a substantial part of the claimhas been realised by

the creditor (plaintiff) fromthe assets of the Conpany by way of
conpensation and the creditor has lost all such securities which the
princi pal debtor (Conpany) had created in its favour and on which
security alone it had advanced | oans to the Conpany, it is possible
as the | earned counsel for the appellants has suggested, to think that
the creditor has lost the security and thus, had fallen in a position
that unless it is held that the surety is discharged to the extent of the
val ue of the security, the sureties cannot be put in the sanme position
as the creditors upon the security of the principal debtor."

The Hi gh Court further went on to observe "W have no

i nformation, however, as to the extent of the security that the
conpany had provided to the plaintiff or the extent of the di scharge

of the debt covered by the sureties of each individual guarantor and

it is not possible thus to work out the equities which nust always be
the first action of the court in the cases of the sureties who for the
reason either of the default of the principal debtor or for the default
of the creditor and/or matters beyond the control of all concerned,

are put to make good all legal claims of the creditor. Such equities
as are envi saged under Section 140 and 141 of the Indian Contract

Act , in our view, 'arenot available to the plaintiff so that it my,
after realising the clains fromthe appellants (sureties), conme to
have the benefit of the securities. In"the view that we have taken
we do not think, any further argunment on either side is required to

be exam ned by us, as the view that we have taken above is enough

to hold that the plaintiff, that is to say, the creditor nust be in a
position to deliver the securities which he had agai nst the principa
debtor to the sureties before it (plaintiff) takes its claimagainst the
sureties. This, in our view, is enough to hold that the present suit
agai nst the sureties nmust fail."

It is this finding which is under chall enge before this Court

under Article 136 of the Constitution and this Court on 6th March

1995 granted special |eave to appeal upon condonation of a short

delay involved in the filing of the petition. Before dealing with the
respective contentions, this Court records its appreciation for the
assi stance rendered by the two | earned seni or advocates, M. C. A
Sundaram and M. Mhendra Anand, appearing for the appellants

and respondents respectively before this Court.

Felicitous as always, M. Sundaram draw ng-inspiration

froma decision of this Court in Maharashtra State Electricity

Board, Bonmbay v. O ficial Liquidator, Hi gh Court, Ernakul am &

Anr. (1982 (3) SCC 358) contended that by reason of the factum of

the liability of the surety being co-extensive with that of the

princi pal debtor and a di scharge which the principal debtor nmay

secure by operation of law, the same does not absolve the surety of
his liability. In Maharashtra State Electricity Board (supra) this
Court categorically recorded a finding that the principal debtor

being in liquidation would not have any effect on the liability of the
guar ant or. The observation of this Court obtained its sustenance
from Section 128 of the Indian Contract Act, which in no uncertain
ternms prescribes, as noticed above, that the liability of the surety is

co-extensive with that of the principal debtor. The statutory
provi sion of the Indian Contract Act, however, records such unl ess,
of course, it is otherw se provided by the Contract. Let us,

therefore, at this juncture, consider the recording of the contract of
guar ant ee which reads as bel ow : -

1. If at any time default shall be nmade in the paynent of the
principal interest or any other nmoneys for the tine being due
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to the Corporation upon the security of the Deeds of

Mort gage for Rs. 35,00,000/- dated 30th April, 1963 and 2nd
May, 1963 and the Deeds of Further Charge and equitable
nortgage in connection with the | oan of Rs.17, 00, 000/ -
aggregating Rs.52,00,000/- (Rupees fifty two lacs only) the
Guarantors on demand shall pay to the Corporation the whol e
of such principal interest and ot her noneys which shall then
be due to the Corporation as aforesaid and will indemify
and keep i ndemnified the Corporation against all |oss of
principal interest or other noneys secured by the Mrtgage
dated 30th April, 1963 and 2nd May 1963 and Deeds of

Furt her Charge and equitable nortgage and all costs, charges
and expenses what soever whi ch the Corporation nay incur

by reason of any default on the part of the Conpany, its
successors or assigns.

2. The Corporation shall have the fullest liberty without
effecting this guarantee to postpone for any time or fromtime
to tine the exercise of the power of sale or any other power
or powers conferred by the Deeds of Myrtgage and Further
Charge and to exercise the sane at anytinme and in any

manner and either to enforce or forbear to enforce the
covenants for paynent of principal or interest or any other
covenants contained or inplied in the Deeds of Mrtgage and
Further Charge or any other remedi es or securities avail able
to the Corporation AND the Guarantors shall not be rel eased

by any exercise by the Corporation of its liberty with
reference to the matters aforesai d orany of them or by reason
of time being given to the Conpany, its successors or assigns
or of any other forbearance act or om ssion on the part of the
Corporation or any other indulgence by the Corporation to

the Conpany or by any other nmatter or thing whatsoever

whi ch under the law relating to sureties would but for this
provi sion have the effect of so releasing the Guarantors.

3. The Guarantors will observe-and performall the terns,
conditions and covenants contained in the Deeds of Mbdrtgage
and Further Charge which bear on the paynment by the

Conpany of the principal interest or any other noney for the
time being due to the Corporation in such nanner in which

the Conpany is liable for the due observance and

performance of the said terms, conditions and covenants.

4, The guarantee herein contai ned shall be enforceabl e agai nst
the Guarantors notw thstanding that the securities specified in

the Deeds of Mrtgage and Further Charge or any of them

shall at the time when proceedi ngs are taken against the

Guar antors hereunder be outstanding or unrealised.

The Contract of Guarantee thus on a plain readi ng does not

provide any contra note pertaining to the liability of 'the surety so as
to create an exception within the meani ng of Section 128 of the

I ndi an Contract Act. It is on this score that M. Anand relying on
the | anguage of Section 141, with his persuasive el oquence

contended that the Statute, in fact, has conferred a right or
entitlenent or a benefit on to a surety on every security whichthe
creditor has against the principal debtor at the tine of entering into
the Contract of Guarantee between the parties undoubtedly, a

very attractive proposition at this juncture- thus it becomes rather

i nperative to note Section 141 of the Contract Act in extenso for

the purposes of appreciation of the rival subm ssions made in

regard thereto. Section 141 of the Indian Contract Act, 1872 reads

as under

"141. Surety’s right to benefit of creditor’s
securities A surety is entitled to the benefit of every
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security which the creditor has against the principa
debtor at the tinme when the contract of suretyship is
entered into, whether the surety knows of the existence
of such security or not; and if the creditor |oses, or
wi t hout the consent of the surety, parts with such
security, the surety is discharged to the extent of the
val ue of the security.”

Bef ore we engulf ourselves into the w der issue as to the
effect of Section 141, be it noted that M. Anand in elucidation of
hi s subm ssion strongly relied upon a decision of the Court of
Queens Bench in England in the case of Baily v. De Crespigny
(LR (1869) IV B 180). The facts in Baily' s case depict that the
def endant, in 1840, demi sed by deed certain prem ses to the
plaintiff for a long termof years, and the defendant covenanted
that "neither he nor his assigns would, during the term pernmt any
messuage, &c., to be built on a paddock fronting the den sed
prem ses;" alleging as breaches, (1), that the defendant during the
termpermtted a railway station to be built on the paddock; (2) that
the defendant assigned the paddock to a railway conpany, who
erected the railway station on the paddock. Plea : that after the
maki ng of the |l ease the railway conpany required to take the
paddock under powers given them by an Act of Parlianment of
1862, for purposes for which they were by the Act enpowered to
take the sane; that the paddock was | and which the conpany were
enpowered to take conpul sorily for the purposes of the
undert aki ng authorized by the Act; and that the conmpany under the
powers so conferred did conpul sorily purchase and take the
paddock, and that the assignnent by the defendant to the conpany
was the assignnment in conpletionof such conmpul sory purchase;
that the conpany afterwards built on the paddock the erections
conpl ai ned of, which were erections reasonably required for the
pur poses of the undertaking authorized by the Act.

It is on the basis of the fact situation of the nmatter \in Queens
Bench decision that Hannen, J. speaking for the Bench stated as
bel ow :

"The substantial question, therefore, raised on this record is
whet her the defendant is discharged from his covenant by the
subsequent act of Parlianment, which put it out of his power to
performit.

We are of opinion that he is so discharged on the principle
expressed in the maxim"l ex non cogit ad inpossibilia.”

We have first thus to consider as to the exact neani ngs of
the words or expressions used in the covenant between the parties.
There can be no doubt that a man may by an absolute contract bind
hinself to perform which subsequently however becones
i npossi ble, or to pay damages for the non-performance and this
interpretation is to be placed upon an unqualified undertaking,
where the event which causes the inpossibility was or m ght have
been anti ci pated and guarded against in the contract, or where the
i mpossibility arises fromthe act or default of the prom ssor

But where the event is of such a character that it cannot
reasonably be supposed to have been in the contenplation of the
contracting parties when the contract was made, they will not be
hel d bound by general words which, though | arge enough to
i nclude, were not used with reference to the possibility of the
particul ar contingency which afterwards happened. It is onthis
principle that the act of God is in some cases said to excuse the
breach of a contract.
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The Latin Maximreferred to in the English judgment "lex
non cogit ad inpossibilia" also expressed as "inpotentia excusat
| egent in conmmon English acceptation nmeans, the | aw does not
conpel a man to do that which he cannot possibly perform
There ought always thus to be an invincible disability to perform
the obligation and the same is akin to the Roman Maxi m "neno
tenetur ad inpossibilia" In Broomis Legal Maxins the state of
the situation has been descri bed as bel ow : -

"It is, then, a general rule which adnmits of anple practica
illustration, that inpotentia excusat |legem; where the |law creates a
duty or charge, and the party is disabled to performit, wthout any
default in him and has no renedy over, there the lawwll in
general excuse him(t) : and though inpossibility of perfornmance is
in general no excuse for not performing an obligation which a

party has expressly undertaken by contract, yet when the obligation
is one inplied by law, inpossibility of performance is a good
excuse. Thus in a case in which consignees of a cargo were
prevent ed from unl oadi ng a ship pronptly by reason of a dock

strike, the Court, after holding that in the absence of an express
agreement to unload in a specified tinme there was inplied

obligation to unload within areasonable time, held that the maxi m

| ex non cogit ad inpossibilia applied, and Lindley, L.J., said : "W
have to do with inplied obligations, and | am not aware of any

case in which an obligation to pay danmges is ever cast by

i mplication upon a person for not doing that which is rendered

i mpossi bl e by causes beyond his control "

This effort to search out the nmeaning of the Latin Maxi m has

been only to identify the situation which pronpted the |earned

Judge of the Queens Bench to cone to the concl usion as above.

There, thus, has to be an inpossibility of performance of the

obl i gati on. The fact situation presently under consideration before
us thus has to be assessed whether in fact there was any such

i mpossibility or not. Let us be quite candid about Iaying down
the principles that rights created under Statute cannot stand
obliterated without cogent reasons and not on nere frivolity. In

any event, the right conferred in ternms of a deed of guarantee

cannot but be stated to be an independent right which stands

recogni sed by the Statute and thus cannot in any manner be

whittl ed down without a just causa. Baily’'s decision (supra) in our
vi ew does not | end any assistance in the fact situation of the matter
under consi derati on. There was in fact an inpossibility of
performance which pronpted the Court to excuse the guarantor

fromits performance by reason of the inpossibility of the situation
and for reasons that the same stood beyond the control of the

guar ant or. The situation presently however, is not so.

In reference to the second |inb of Section 141, in particular

the words "the creditor |oses" M. Anand contended that the

| egi sl ature has been rather candid in not incorporating any
reservation or qualification for the word 'lose’. In continuation
thereof it was submitted that the same would thus include as a
matter of fact, both voluntary and involuntary act or acts of the
creditor, expression would nean and inply, both and the sane is

an i nescapabl e concl usion when read in contradistinction with
Sections 134 and 139 of the Act. M. Sundaram on the other

hand, with equal felicity of expression contended that the words
noti ced above cannot but mean invol venent of sone voluntary act

of the creditor, as otherwise it loses its efficacy and placed in
juxtaposition with the second |inb of the Section would |ead to an
utter absurdity. The intent of the law nakers is quite candid and
apparent by reason of the particular user of expression to wit, (i.)
"or without the consent of the surety’; and (ii) 'parts with such
security’. It has been contended that the true intent of the statute
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cannot be derived fromreading in part only and it is one of the
golden rule of statutory interpretation that the statutory provision
be read in its entirety rather than a word or words in isolation of
others 'if creditor loses’ has to be attributed a neaning as being
stated by M. Anand, that is to say without there being any

vol untary act on the part of the creditor, it cannot possibly be said
to be in unison with the other part of the Statute obviously it shal
have to be read as a voluntary act by reason whereof he | oses the
security and which thus tantamunts to be without the consent of

the surety. The expression 'or’ in between the words 'creditor

| oses’ and 'without the consent of the surety’ and the cona read in
its proper sphere after the word 'l oses’ and ’'surety’ stands out to be
significant since the sane qualifies only the latter part of the
second |linb, nanmely, parting with such security. The expression
"creditor |oses’ cannot nmean-and inply an involuntary act but by
reason of an act which is attributable to the creditor. The second
alternative, parting with security w thout the know edge of the
surety isa contra situation, but affords a meaning to the words
used in the first para, to wit, 'the creditor |oses’. Section 141 of
the Contract Act would lose its efficacy and the Act woul d render
itself totally nugatory if the neaning is to be attributed in the
manner as suggested by M. Anand. A definite volition is

required to come within the anbit of Section 141. The headi ng of
Section 141 al so | ends, though not normally a part of the statutory
provi sion, assistance in interpreting the statutory intent since
headi ng al ways serves as a guide to depict the intention

Adverting to the contract of guarantee be it noted that though

it is not a contract regarding a prinmary transaction : but it is an

i ndependent transaction contai ning i ndependent and reciproca

obl i gati ons. It is on-principal” to principal basis and by reason
wherefor the Statute has provided both the creditor and the
guarantor sone relief as specified in this Chapter of Contract Act

(between Sections 130 to 141). Section 141 thus involves an issue
of a deliberate action on the part of the creditor and not a nere
fortuitous situation beyond the control of the creditor. It isinthis

context strong reliance was placed on a decision of the Privy
Council in China and South Sea Bank Ltd. v. Tan ( 1989 (3) Al
ER 839), wherein Lord Tenpl eman speaking for the Council stated
the | aw as bel ow : -

"In the present case the security was neither surrendered nor | ost
nor inperfect nor altered in condition by reason of what was done

by creditor. The creditor had three sources of repaynent. The
creditor could sue the debtor, sell the nortgage securities or sue the
surety. Al'l these renedies could be exercised at any tine or tines

si mul t aneously or contenporaneously or successively or not at all

If the creditor chose to sue the surety and not pursue any ot her
renmedy, the creditor on being paid in full was bound to assign the
nortgage securities to the surety. If the creditor chose to exercise
his power of sale over the nortgage security he nust sell for the
current market value but the creditor nust decide in his own
interest if and when he should sell. The creditor does not becone
a trustee of the nortgaged securities and the power of sale for the
surety unless and until the creditor is paid in full and the surety,
havi ng paid the whole of the debt is entitled to a transfer of the
nortgaged securities to procure recovery of the whole or part of

the sum he has paid to the creditor.

The creditor is not obliged to do anything. If the creditor
does not hing and the debtor declines into bankruptcy the
nort gaged securities becone valueless and if the surety decanps

abroad the creditor |oses his noney. I f disaster strikes the debtor
and the nortgaged securities but the surety renai ns capabl e of
repayi ng the debt then the creditor |oses nothing. The surety

contracts to pay if the debtor does not pay and the surety is bound
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by his contract. If the surety, perhaps less indolent or |ess well
protected than the creditor, is worried that the nortgaged securities
may decline in value then the surety may request the creditor to

sell and if the creditor remains idle then the surety may bustle
about, pay off the debt, take over the benefit of the securities and
sell them No creditor could carry on the business of lending if he
could beconme liable to a nortgagee and to a surety or to either of
themfor a decline in value of nortgaged property, unless the
creditor was personally responsible for the decline. Appl ying the
rule as specified by Pollock CB in Watts v. Shuttleworth (1860) 5
H&N 235 at 247-248, 157 ER 1171 at 1176, it appears to their
Lordships that in the present case the creditor did not act injurious
to the surety, did not act inconsistent with the rights of the surety
and the creditor did not omt any act which his duty enjoined him

to do. The creditor was not under a duty to exercise his power of
sal e over the nortgaged securities at any particular time or at all."

I'n Hal sbury’s Laws of England Fourth Edition (para 335),
it has been, relying upon four rather old decisions of the Court of
Appeal ;, Weatl ey v. Bastow (1855) 7 De GM & G 261 at 279-
280 per Turner-LJ; Hardw ck v. Wight (1865) 35 Beav 133; Pol ak
v. Everett (1876) 1 BD 669 at 675, C. A per Blackburn J, Carter
v. Wiite (1883) 25 ChD 666 at 670, CA., categorically stated "A
transacti on whi ch causes no |oss of securities, or a |oss not
attributable to the fault of the creditor, will not discharge the
guarantor."

The interpretati on offered by M. Anand as regards Section
141 of the Act al so stands decried and negated by the Punjab Hi gh
Court in Krishan Talwar v. H ndustan Comercial Bank Ltd. &
Anr. (AR 1957 Punjab 310). The basic situation stands very well
elucidated in Rees v. Barrington 2 Wite & Tudor’'s L.C., 4th
Edn. at p. 1002, wherein the effect of Section 141 stands expressed
as bel ow : -

"As a surety, on paynent of the debt, is entitled to all the securities
of the creditor, whether he is aware of their existence or not, even
though they were given after the contract of suretyship, if the
creditor who has had, or ought to have had, themin hi's ful

possessi on or power, loses themor permits themto get into the
possessi on of the debtor, or does not make them effectual by

gi ving proper notice, the surety to the extent of such security wll
be di scharged. A surety, noreover, will be releasedif the creditor,
by reason of what he has done, cannot, on paynment by the surety,

give himthe securities in exactly the sane condition as they
fornerly stood in his hands."

This Court in Kalurams case (supra) in its Three-Judge
Bench judgnent upon approval has been pleased to take note of
the situation that subject to certain variations Section 141 of the
Contract Act incorporates the Rule of English Law relating to the
di scharge fromliability of a surety when the creditor parts with or
| oses the security held by him I nci dental |y, the decision in
Kal uram (supra) as also a later decision of this Court in State Bank
of Saurashtra v. Chitranjan Rangnath Raja & Anr. (1980 (4) SCC
516) was dealing with a contra situation and came to a concl usi on
that by reason of the deliberate act of the principal debtor or the
creditor and w thout the know edge, consent and approval of the
surety, question of further liability would not arise and in the
contextual facts discharged the guarantor the situation presently,
however, is converse thereto by reason of the fact that it is not by
any definite act of the creditor or the debtor but by an operation of
[ aw for which none of the parties had any control. Significantly,
it my be stated that the liability of the guarantor cannot but be
stated to the a strict liability and even if the principal debtor is
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di scharged fromhis liability unless such discharge is through the
act of the creditor without consent of the surety/guarantor, the
creditor’'r right of action against the surety is preserved.

Turning attention to the effect of the Sick Textile
Undert aki ngs (Nationalisation) Act, 1974, a bare perusal of sone
of the provisions will indicate that there is no discharge of the
liability of principal debtor, |eave alone that of the surety.
Sections 3, 4, 5 and 20 of the Act of 1974, if read together, would
depict that the liability of the owner of the undertaking/the debtor
continues and it is only that the claimagainst the security which
stands di scharged by reason of the statutory shift of the charge on
to the conpensation. The liability of the principal debtor does not
in any way cone to an end neither that of the guarantor. It isin
this context, a recent Three-Judge Bench decision of this Court in
G vil Appeal No.15521 of 1996 (Punjab National Bank v. State of
UP. & Os.) is of utnost rel evance since the sane pertains to the
i nvol vement of the same Act of 1974 and together with the issues
as regards the liability of the guarantor and principal debtor.
Since the order as passed by this Court is rather short, we feel it
inclined to quote the order in its entirety. The order reads as
bel ow : -

"The appel |l ant had, after respondent No.4’s
managenent was taken over by the U P. State
Textile Corporation Ltd. (respondent No.3) under
the I ndustries (Devel opment and Regul ation) Act,
advanced sonme noney to the said respondent
No. 4. In respect of the advance so made,
respondents 1, 2 and 3 executed deeds of
guar ant ee undertaki ng to pay the anmpunt due to
the Bank as guarantors in the event of the
princi pal borrower being unable to pay the sane.

Subsequently, respondent No.3 which had
taken over the managenent of respondent No. 4
becanme sick and proceedings were initiated under
the Sick Textile Undertakings (Nationalisation)
Act, 1974 (for short "the Act"). The appel | ant
filed suit for recovery agai nst the guarantors and
the principal -debtor of the anobunt claimed by it.

The following prelimnary issue was, on the
pl eadi ngs of the parties, framed :

"Whet her the claimof the plaintiff is not
mai nt ai nabl e in view of the provisions of Act 57
of 1974 as alleged in para 25 of the WS. of
def endant No. 27?"

The trial court as well as the High Court
both canme to the conclusion that in view of the
provi sions of Section 29 of the Act, the suit of the
appel | ant was not mai ntai nabl e.

We have gone through the provisions of the

said Act and in our opinion the decision of the
Courts below is not correct. Section 5 of the said
Act provides for the owner to be liable for certain
prior liabilities and Section 29 states that said Act
have a overriding effect over all other enactnents.
This Act only deals with the liabilities of a
conpany which is nationalized and there is no

provi sion therein which in any way affects the
liability of a guarantor who is bound by the deed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of 18

of guarantee executed by it. The Hi gh Court has
referred to a decision of this Court in Maharashtra
State Electricity Board, Bonbay v. The Oficia

Li qui dator, Hi gh Court, Ernakulam & Anr., AIR
1982 SC 1497 where the liability of the guarantor
in a case where liability of the principal debtor
was di scharged under the insolvency |aw or the
conpany | aw, was consi dered. It was held in this
case that in view of the unequivocal guarantee
such liability of the guarantor continues and the
creditor can realize the same fromguarantor in

vi ew of the |anguage of Section 128 of the
Contract Act as there is no discharge under
Section 134 of that Act.

In our opinion, the principle of the aforesaid
decision of this Court is equally applicable in the
present case. The right of the appellant to
recover noney fromrespondents 1, 2 and 3 who

stood guarantors arises out of the terns of the
deeds of guarantee which are not in any way
superseded or brought to a naught nerely because
the appell ant may not be able to recover noney
fromthe principal - borrower. It may here be

added that even as a result of the Nationalisation
Act the liability of the principal-borrower does not
cone to an end. It is only the node of recovery
which is referred to'in the said Act.

For the aforesaid reasons, this appeal is

al lowed, the prelimnary issue framed by the tria
Court is decided in favour of the appellant and the
case is remanded to the trial Court for decision on
nerits. No costs.

A No.3 fild in this Court by respondent

No. 3 under Section 22 of the Sick (Industria
Conpani es (I ndustrial Provisions) Act, 1995, is
di smissed as withdrawn with liberty to the
appel l ant to nmove the appropriate application
before the trial Court."

A faint attenpt has been namde during the course of hearing
that the decision of the Punjab National Bank (supra) may not have
a binding effect by reason of this being an order only and not a
detail ed judgment. We are, however, unable to record our
concurrence therewth.

The Three-Judge Bench decision in Punjab National Bank
(supra) categorically dealt with the issue as to the effect of the Act
of 1974 and this Bench records its respectful concurrence
therewith, apart fromthe same being a binding precedent in the
normal circumstances, in terns of a Constitution Bench decision of
this Court in Pradip Chandra Parija & Ors. v. Pranod Chandra
Patnaik & Ors. (2002 (1) SCC 1). In any event, this Court in no
uncertain terns in Patheja Bros. Forging & Stanping & Anr. v.
ICC Ltd. & Ors. (2000 (6) SCC 545) nmde it abundantly clear
that when the words of the Legislation are clear, the Court nust
give effect to themas they stand and cannot demur on the ground
that the Legislature nust have intended ot herw se. The provi sions
of the Nationalisation Act as noticed above, are otherw se clear
and categorical as to the extent of its applicability and the state of
affairs upon introduction of the Legislation on the Statute Book
and we need not dil ate thereon.
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M. Anand lastly contended that as a matter of fact by reason
of the non-availability of the security in terns of Section 141, the
Contract of Guarantee cannot but be terned to stand frustrated and
it isin this context, Section 56 of the Contract Act has been taken
recourse to. It may be noticed here that the Statute itself has
recogni sed the doctrine of frustration and enconpassed within its
anbit an exhaustive arena of force majeure under which non-
performance stands excused by reason of an inpedi nent beyond
its control which could neither be foreseen at the time of entering
into the contract nor can the effect of the supervening event could
be avoi ded or overcorne. The deci sion of the Court of Appeal in
F.A. Tanplin Steanmship Co. Ltd. v. Angl o- Maxi can Petrol eum
Products Co. Ltd. (1916-2 AC 397) (which stands quoted (with
approval by this Court) in Naihati Jute MIls v. Khyaliram (AR
1968 SC 522), seens to have settled the |aw on the sanme. Lord
Loreburn in Tanplin Steanship stated

"A court-can and ought to exam ne the contract and the
circunstances in which it was nmade, not of course to vary, but only
to explain it, inorder to see whether or not fromthe nature of it the
parties nmust have nade their bargain on the footing that a
particular thing or a state of things would continue to exist. And if
they nmust have done so, then a termto that effect would be
i mplied; though it be not expressed in the contract."
Lord Loreburn went ‘on to observe :-

“I't is in my opinion the true principle, for no court has an
absol ving power, but it can infer romthe nature of the contract and
the surroundi ng circunstances that a condition which was not
expressed was a foundation on which the parties contracted
Were the altered conditions such that, had they thought of them
they woul d have taken their chance of them or such that as
sensi bl e nen they woul d have said, "if that happens, of course, it is
all over between us."

In Davis Contractors’ decision (Davis Contractors v.
Fareham U.D. C.: 1956 AC 696), an oft-cited decision as regards
the doctrine of frustration, Lord Radcliffe fornmul ated the doctrine
of frustration in the manner following :-

"Frustration occurs whenever the | aw recogni ses that without
default of either party a contractual obligation has becone
i ncapabl e of being performed because the circunstances in which
performance is called for would render it a thing radically different
fromthat which was undertaken by the contract."

Needl ess to record that on a true perspective of Section 56 of
the Contract Act, three essential conditions appear to be the
realistic interpretation of the Statute. The conditions being (i.) a
val id and subsisting contract between the parties; (ii) there nust be
sonme part of the contract yet to be perfornmed; and (iii) the contract
after it is entered into becones inpossible of performance.

Leaving aside the first condition, the second and the third one
cannot, in our view, have any manner of application in the
contextual facts. Recapitulating the facts briefly, the

Nati onal i sation Act came into force in the year 1974 by reason of
whi ch the assets of a debtor conmpany stand vested on the State. In
terns of the provisions of the Nationalisation Act, there was

appoi nted a Commi ssioner of Payments and by reason of the

factum of the Appellant herein being a secured creditor, lodged its
claimbefore the Comm ssioner of Paynents in its entirety. The
Comm ssi oner of Paynents, however, in ternms of the provisions of
the Nationalisation Act itself allowed a nmajor portion of the claim
but as regards the remainder, expressed its inability to pass any
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order and the remainder or the balance of the claimstands out to be
the subject matter of the present proceedings. Incidentally, there
exi sts sone departure and shift fromthe case nmade out before the
H gh Court and the case before this Court since the frustration was
said to have occurred by reason of statutory termnination of the
Managi ng Agency System (Danodaran & Conpany, being the

Managi ng Agent of the principal-debtor) It has been the definite
contention before the High Court that the contractual obligation by
reason of severance of relationship between Danbdaran and the
princi pal -debtor the contract had becomre incapabl e of being
performed in the same capacity in which the parties had entered

into the contract with the appell ant herein. The case nade out
before this Court, however, is a conplete departure therefrom and

as a mater of fact introduction of the Legislation of 1974 in terns
of which the entire assets stand vested has been taken recourse to
as the supervening event and the contract of guarantee has thus
become i ncapabl e of being performed for reasons beyond the

control of the guarantors, having due regard to the statutory

provi sions, as appears from Section 141 of the Contract Act
undoubtedl y the shift and variati on cannot but be attributed to be
wel | i magined but irrespective of the same and in either of the
situations (i.e. the plea before the Hi gh Court or the plea before
this Court), the doctrine of frustration as envisaged in terns of
Section 56 of the Contract Act does not and cannot have any

manner of application in the contextual facts. It is on the failure
of the principal debtor to pay the entire sum due, the guarantee
stands i nvoked the Contract of CGuarantee has no co-relation with
that of the Nationalisation Act neither is dependent thereon : it is
an i ndependent contract and in all fairness has to be honoured to
fulfil the contractual obligation between the surety and the creditor.
Taki ng recourse to Section 141 by the surety, in our view, is utterly
m spl aced and we need not dilate once again, since we have

already dealt with the issue hereinbefore in this judgnent, except
recordi ng that doctrine of frustration as contended ' cannot be

i nvoked having regard to the provisions of Section 141 of the
Contract Act.

On the factual score, a Cvil Suit stands filed and thereafter

the claimwas preferred before the Conm ssioner of Payments in
terns of the Nationalisation Act. The right of a claimnt to
proceed before the Commi ssioner and to file a suit to recover the
amount due to himcannot, in our view, on a perusal of the Statute,
be taken away, though the C aimant would not be entitled to

recover any anount at both the ends. The anmount paid by the
Conmi ssi oner woul d stand reduced to the extent of paynent by

t he Commi ssi oner. The filing of the Cvil Suit thus is not barred
as has been contended by M. Anand that once the claimstands

pai d, though partially, question of proceeding with the suit would
not ari se. It isinthis context, we concur with the findings of the
Bonbay High Court in Oiental Coal Co. Ltd.,Calcutta v. Ms
Mohanl al Kisanlal & Anr. (AR 1984 Bom 174) and record our

approval and sinilar concurrence al so goes to the decision of the
Calcutta Hi gh Court in Barakar Coal Co. Ltd. v. N.C. Mehta [81

Cal WN 380 : AIR 1977 NOC 198 (Cal)].

In the prem ses aforesaid, we are unable to record our
concurrence with the judgnent under appeal and the sanme is thus
set aside and the decree as passed by the | earned Single Judge

st ands restored. Each party, however, will pay and bear its own
costs.

J.
(Unmesh C. Banerj ee)

J.
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(Y. K. Sabharwal)

April 12, 2002.




