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HEADNOTE:

On the death of H, who as the nother of the |last male owner
had succeeded to the estate, the respondents clained the
estate and brought a suit for its recovery on the strength
of the pedigree which they set up that they were the sons of
the halfsisters of the last nale owner and therefore cane
before the agnates. The suit was contested by some of the
agnates, of whomthe appellant was one, who challenged the
correctness of the pedigree, and naintained that t he
respondents’ nothers were not the half-sisters of the |ast
male owner. The trial court agreed with the respondents’
case and decreed the suit and this was confirmed by the Hi gh
Court . The High Court relied on Ex. 1, a petition dated
Novenber 2, 1917, which S, one of the brothers of the third
plaintiff, on his own behalf and on behalf of his brothers
had filed in Suit NO 31 O 1917 which was a suit instituted
by some of the agnates of H s husband questioning the
alienations nade by H In the petition,, S alleged that the
applicants were the legal claimants to the properties in-the
suit and prayed to be added as co-defendants to the suit.
The petition contained a pedigree which supported the
pedi gree set up

815
by the respondents, and the Hi gh Court held that Ex. | was
adm ssible wunder S. 32(5) of the Indian Evidence Act. The

oral evidence of P.W 2 and P W 4 support ed t he
respondents’ case as to the pedigree set up by themand the
H gh Court held that their evidence was adni ssible under s.
50 O the Indian Evidence Act. On appeal to the Suprene
Court, it was contended for the appellant (1) that EX. I
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was not adm ssible under s. 32(5) O the Indian Evidence Act
because (a) the statenment therein was a joint statenent of
three persons of whom one al one was dead, and (b) it was not
made before disputes had arisen ; and (2) that the testinony
of P.W 2 and P.W 4 did not fall within the purview O s.
50 O the Indian Evidence Act and that the H gh Court erred
in admtting and accepting such evidence.

Hel d: (1) that s. 32(5) O the Indian Evidence Act was
applicable to the statements as to pedigree in EX. I
because : (a) they were really made by S for self and on

behal f of his brothers, and that, in any case, they were as
much statements of S as of the other two brothers who are
alive.

Chandra Nath Roy v. Ni | amadhab Bhattacharjee, (1898) I|.L. R
26 Cal. 236, approved.

(b) they were nmade before the precise question in dispute
in the present litigation had arisen, as the respondents
were not preferential heirs at the tinme of the previous suit
and no question arose or could have arisen then as to the
rel ati onship between them and the | ast nal e owner.

(2) that  the evidence of P.W 2 and PW 4 that they were
present at the marriage of the nother of plaintiffs 1 and
2 as al so at t he Upanayanam cerenoni es of plaintiffs 1 and
2, showed the opinion  of those wtnesses as to the
rel ati onship as /expressed by their conduct, and was
admi ssi bl e under s. 50 O the Indian Evidence Act.

The word " opinion " in S. 50 O the I'ndian Evidence Act
means something nore than nmere retailing of gossip or
hearsay; it means judgnent or belief, that is, a belief or a
conviction resulting fromwhat one thinks on a particular
qguestion. Such belief or conviction may manifest itself in
conduct or behavi our which indicates the existence of the
bel i ef or opinion.

Under S. 50 such conduct or outward behavi our as evi dence of
the opinion held is rel event ‘and nmay be proved.

Chander Lal Agarwala v. Khalilay Rahman, I.L.R [1942] 2
Cal . 299, approved.

Conduct, as an external perceptible fact, my be proved
either by the testinmony of the person hinself whose opinion
is evidence under s. 50 or by sone other person acquainted
with the facts which express such wopinion, and as the
testinony nust relate to external facts —which constitute
conduct and is given by persons personally acquainted wth
such facts, the testinmony is in each case direct within the
nmeani ng of s. 60 of the Indian Evi dence Act.

816

The observations ’'of Hutchins, J., in Queen Enpress V.
Subbarayan, (1885) I.L.R 9 Mad. 9, that s. 50 of the Indian
Evi dence Act seens to inply that a person whose opinionis a
rel evant fact cannot be called to state his own opinion as
expressed by his conduct and that his conduct nay be proved
by others only when he is dead or cannot be 'called,
di sappr oved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 206 of 1954.
Appeal fromthe judgnment and decree dated March 9, 1951, of
the Orissa Hi gh Court in- Appeal from Oiginal decree No. 14
of 1946, arising out of the judgnment and decree dated
January 31, 1946, of the Court of Subordinate Judge at
Sanbal pur in Title Suit No. 16 of 1944.

L. K. Jha, Rameshwar Nath, S. N Andley and J. B
Dadachanji, for the appellant.
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S. C Issacs and R Patnaik, for the respondents.

1959. April 27. The Judgnent of the Court was delivered by
S. K. DAS, J.-This appeal on a certificate granted by the
Hi gh Court of Orissa is fromthe judgnment and decree of the
sai d H gh Court dated Mrch 9, 1951, by whi ch it
substantially af firmed the decision of the | ear ned
Subordi nate Judge of Sanbal pur in Title Suit No. 16 of 1944
except for a nodification of the decree for danages awarded
by the latter. Two questions of law arise in this appeal
one relating to the interpretation of s. 32, sub-s. (5) and
the other to S. 50 of the Indian Evidence Act (I of 1872),
hereinafter referred to as the Evidence Act.

The material facts relating to the appeal are susceptible of
a-sinple and conci se statenment. Three persons N nmai Charan
M sra, Lakshm narayan M sra and Bai kuntha Pati brought a
suit for a declaration of their title to and recovery of
possession of certain properties details whereof are not
necessary  for _our purpose. This suit was nunbered Title
Suit 16 ~of 1944 in the court of the Subordinate Judge of

Sanbal pur-. The ~claimof the plaintiffs, now respondents
bef ore us, was founded on the following pedigree:-
817
Sankar san
Bal ar am Bhubana
Bai dyanat h Raghunat h- Purushottam Satyabhama= Lokanat h=
Haripriya
alias Srihari
(di ed 1942)
(2nd wi fe)
Sat'yananda
(died 1902)
Nat abar Deft. 1 Janar dan
Devendra Deft. 3
Radha Krushna Dol govi nd Rarmhar i
Deft. 4 Deft. 5 Deft. 6
Must . Ahal ya Mst. Brindabati Mst. Mal abat
(dead) narried (dead) narried. (dead) narried.
Lakhan Pati . Raghunmani . Mandhat a M'sr a.
Sat yabadi Dasarath Bai kuntha N nai Lakshmi‘nar ayanm
(dead) (Deft.8) (Plaintiff3) Plaintiffl Plaintiff2
(given in
adoption
i n anot her
famly).
818

The last male owner was Satyananda who died unmarried
sometine in 1902-1903, and his nother Haripriya succeeded to
the estate. She lived till 1942; but in 1916 she had sold a
portion of the property to one Indumati, daughter of
Dharani dhar Msra (plaintiffs’ witness no. 4) and sone of
the reversioners, nanely, Natabar and Janardan, ‘who were
agnates of Haripriya s husband Lokenath Parichha, brought a
suit challenging the alienation. This suit was Suit No. 31
of 1917 in the court of the Subordinate Judge, Sanbal pur

The suit was decreed on August 31, 1918, and the alienation
was declared to be without |egal necessity and not binding
on the reversion after the death of Haripriya. In 1929 was
passed the H ndu Law of Inheritance (Amendnment) Act (Il of
1929) which inter alia gave to a sister’s -son a place in
the order of M takshara succession higher than the agnates;
before the anending Act a sister’s son ranked as a bandhu

but under it he succeeded next after the sister. The
guestion whether a half-sister was entitled to get the
benefit of the anending Act gave rise to a difference of
opi nion, but the Privy Council held in 1942, settling the
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difference then existing between the various H gh Courts,
that the term| sister’ included a "half-sister’; but a ful
sister and a half-sister did not take together and the
latter took only in default of the full sister. (See Mst.
Sahodra v. Ram Babu (1) ). The plaintiffs-respondents
clained on the strength of the pedigree which they set up
that they were sons of the half-sister of Satyanand and
therefore cane before the agnates.

The suit was contested by sone of the defendants who were
agnates of Lokenath Paricha and of whom the present
appel  ant was one. The contesting defendants chall enged the
correctness of the pedigree alleged by the plaintiffs-
respondents and their nmain case was that Ahalya and Ml abati
were -not the daughters of Lokenath Parichha but were
daughters of Baidyanath Msra, father of Haripriya. The
rel evant pedi gree which the appellant set up was-

(1) (1942) L.R 69 |.A 145.

819
Bai dyanath M sra
Hari priya Bi sseswar Alial Mal abat i
(died on M sra Laksh Pati Mandhat a
6- 4-1942)
Dayasagar
Satyanand Sushila P. W 3
(died in 1903) Dasar at hi Bai kunt ha
PIff. 3
N mai Lakshmi -
PIff.1 nar ayan.
PIff. 2.

As the H gh Court has put it, the essential controversy
between the parties <centred round the question if the
plaintiffs-respondents were the sons of the daughters of
Lokenath Parichha by his first w fe Satyabhana. On this
guestion the parties gave both oral and docunent ary
evi dence. On a consideration of that evidence the |earned
Subordi nate Judge held that they were the sons of the
daught ers of Lokenath Parichha and on that finding the suit
was decreed. There was an appeal to the Hi gh Court, and it
affirmed the finding O the | earned Subordi nate Judge:. The
H gh Court relied on Ex. 1, a petition dated Novenber 2,
1917, which Satyabadi on his own behalf and on behal f of hi's
brothers Baikunth Pati and Dasarath Pati had filed in Suit
No. 31 of 1917; this petition contained a pedigree  which
showed that Ahalya, Brindabati, and Mal abati were daughters
of Lokenath Parichha by his first wfe and Satyabadi
Bai kunth and Dasarath were the sons of Ahalya.  The adnissi-
bility of this docunent was chall enged on behalf of the
appel lant, but the |earned Judges of the H gh | Court  held
that the docunent was adm ssi bl e under s. 32(5) of the
Evi dence Act. The contention before us is that the docunent
was not so admi ssible, and this is one of the questions for
deci si on before us.

As to the oral evidence, Narasinmham J., held that the
testinony given by three of the witnesses of the plaintiffs-
respondents, nanely, Janardan Msra (plaintiffs’ w tness no.
2), Sushila Msrain (plaintiffs’ wtness no. 3) and
Dhar ani dhar Msra (plaintiffs’ witness no. 4)was adnissible
under s. 50 of the Evidence Act, and

820

he relied on that testinmony in support of the pedigree set
up by the plaintiffs-respondents. The |earned Chief Justice
relied on the evidence of Dharanidbar M sra which be held to
be admissible but with regard to the. other two wtnesses,
he sai d-

" Wth regard to the other two witnesses relied on by the
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plaintiffs nanely that of P. W. 2 (Janardan M sra, aged 62)
and 3 (Susila Msrani, aged 43) know edge of relevant facts
as to relationships can sel dombe attributed to them Their
evi dence, though true, and otherw se acceptable, nust be
based upon their having heard the declarations of such
menbers of the famly as were their contenporaries or upon
the tradition or reputation as to famly descent handed down
fromgeneration to generation and recogni sed and adopted by
the fanmily generally. This may partly, if not wholly, be
based upon conduct w thin the meaning of section 50, such as
treating and recognising the mothers of the plaintiffs as
Lokenath’s daughters, and the plaintiffs as his daughter’s
sons. They, judged fromtheir respective ages, could not be
consi dered to have direct know edge of the nmatters in issue.
Scanning their evidence closely, | find that they have in no
way deposed about such conduct of the menbers of the fanmly
of Lokenatb as could be attributed to the know edge or
bel i ef ~or consciousness of those who had special means of
know edge of the relationships or that the relationship was
recogni sed ~and adopted by the fanily generally. In the
ci rcunst ances, I entertain sonme doubt as to the
acceptability of their statenents in evidence."

On behalf of the appellant, it has been contended that the
testimony of none of the aforesaid three w tnesses fel
within the purview of s. 50 of the Evidence Act and the High
Court was in error in admtting and accepting that evidence
or any part thereof, and according to learned counsel for
the appell ant, the whole of it was hearsay pure and sinple-
some of it being even second or third-hand hearsay. Thus
the second question for our consideration is if the testi-
nony of the witnesses nentioned above or of any of them is

"adm ssi bl e evidence within the neaning of s. 50 of the
Evi dence Act.

821

W proceed to consider the second question first. The

Evi dence Act states that the expression facts in issue
nmeans and includes any fact fromwhich either by itself or
in connection with other facts the exi st ence, non-
exi stence, nature or extent of any right, liability or
disability asserted or denied in any suit —or proceeding
necessarily follow "evidence" neans and includes (1) al
statenments which the Court permts or requires to be nade
before it by witnesses in relation to matters of fact ~ under
enquiry ; and (2) all docunments produced for the inspection
of the Court. It further states that one fact is said to be
rel evant to another when the one is connected with the other
in any one of the ways referred to in the provisions of the
Evi dence Act relating to the relevancy of facts.| Section 5
of the Evidence Act |ays down that evidence may be given in
any suit or proceeding of the existence or non-existence of
every fact in issue and 'of such other facts as are decl ared
to be relevant and of no others. It is in the context of
these provisions of the Evidence Act that we have to
consider s. 50 which occurs in Chapter 11, headed " O the
Rel evancy of Facts Section 50, in so far as it is relevant
for our purpose, is in these terns:-

" S, 50. Wien the Court has to forman opinion as to the
rel ati onship of one person to another, the opi ni on
expressed by conduct, as to the existence of such
rel ati onship, of any person who, as a nenber of the famly
or otherw se, has special neans of know edge on the subject,
is a relevant fact

On a plain reading of the section it is quite clear that it
deals with relevancy of a particular fact. It states in
ef fect that when the Court has to forman opinion as to the
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rel ati onship of one person to another the opinion expressed
by conduct as to the existence of such relationship of any
person who has special neans of know edge on the subject of

that relationship is a relevant fact. The two illustrations
appended to the section clearly bring out the true scope and
effect of the section. It appears to us that the essentia

requirenents of the section are-(1) there, nust be a case
where the court has to forman opinion as to the

822
rel ati onship of one person to another; (2) in such a,case,
the opi nion expressed by conduct as to the existence of such
relationship is a relevant fact; (3)but the person whose

opi ni on expressed by conduct is rel evant nust be a,
person who as a nenber of the famly or ot herw se has
special neans of knowledge on the particular subject of
relationship ; in other words,the person nust fulfil the
condition laid down in the latter part of the section. |If

the person fulfils that condition, then what is relevant is
his opinion expressed by conduct. Opinion neans sonething
nore than nore retailing of gossip or of hearsay; it neans
judgrment —or belief, that is, a belief or a conviction
resulting from what one thinks on a particular question

Now, the " belief " or conviction may manifest itself in
conduct or behavi our which indicates the existence of the
belief or opinion. Wat the section says is that such
conduct or outward behavi our as evi dence of the opinion held
is relevant and nay, therefore, be proved. W are of the
view that the true scope and effect of section 50 of the
Evi dence Act has been correctly and succinctly put in the
follow ng observations nmade in Chandu Lal Agarwala v.
Khal il ar Rahman (1): -

“I't is only opinion as expressed by conduct which is made

rel evant. This is how -the conduct cones in. The
offered item of evidence is the conduct’, but what is rmnade
admi ssible in evidence is’ the opinion’, the opinion as
expressed by such conduct)The offered item of evidence thus
only nmoves the Court to an internediate decision : its

iMmediate effect is only to nove the Court to see” if/ this
conduct establishes any | opinion  of the person, whose
conduct is in evidence, as to the relationshipin question
In order to enable the Court to infer "the opinion ', the
conduct must be of a tenor which cannot well be supposed to
have been willed w thout the inner existence of “the I

opi ni on’

When the conduct is of such a tenor, the Court only gets to
a rel evant piece of evidence, nanely, the opi ni on of
a person. It still remains for the Court to weigh such

evi dence and cone to its own opinion as

(1) I.L.R [1942] 2 Cal. 299, 309.

823

to the factum probandumas to the relationship in question."
We al so accept as. correct the view that s. 50 does not make
evidence of mere general reputation (wthout conduct)
adm ssible as proof of relationship: Lakshm Reddi  v.
Venkata Reddi (1).

It is necessary to state here that how the conduct or
external behavi our which expresses the opinion of a person
coming wthin the neaning of s. 50 is to be proved is not
stated in the section. The section nmerely says that such
opinion is a relevant fact on the subject of relationship of
one person to another in a case where the court has to form
an opinion as to that relationship. Part 11 of the Evidence
Act is headed " On Proof ". Chapter 11l thereof contains a
fascicule of sections relating to facts which need not be
proved. Then there is Chapter |1V dealing with oral evidence
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and in it occurs s. 60 which says inter alia :-

" S 60. Oal evidence nust, in all cases whatever, be
direct; that is to say-

if it refers to a fact which could be seen, it nust be the
evi dence of a witness who says he sawit;

if it refers to a fact which could be heard, it nust be the
evi dence of a witness who says he heard it; if it refers to
a fact which could be perceived by any other sense or in any
ot her manner, it nust be the evidence of a witness who says
he perceived it by that sense in that manner

if it refers to an opinion or to the grounds on which that
opinion is held, it must be the evidence of the person who
hol ds that opinion on those grounds. " |If we renenber that
the offered itemof evidence under s. 50 is conduct in the
sense explained above, then there is no difficulty in
hol ding that such ~conduct or outward behaviour nust be
proved in the manner laid down ins. 60; if the conduct
rel ates to somethi ng which can be seen, it nust be proved by
the person who sawit; if it is sonething which can be
heard, then it must be proved by the person who heard it;
and so on.. . The conduct mnust be of the

(1) A 1.R 1937 P.C 201.

824

person who fulfils the essential conditions of s. 50, and it
nmust be proved in the manner laid down in the provisions
relating to proof. It appears to us that that portion of s.
60 which provides that the person who holds an opinion
nmust be called to prove his pi nion does not necessarily
delimt the scope of S. 50 in the sense that opinion
expressed by conduct nust be proved only by the person whose
conduct expresses the opinion. Conduct,” as -an  externa
perceptible fact, nmay be proved either by the testinony of
the person hinsel f whose opinion is evidence under s. 50 or
by sone other person acquainted with the facts which express
such opinion, and as the testinony nust relate to externa
facts which constitute conduct and is given by  persons
personally acquainted with such facts, the testinony is in
each case direct within the neaning of s. 60. This, in our
opinion, is the true inter-relation between s. 50 and’'s. 60

of the Evidence Act. |In Queen Enpress v. Subbarayan (1)
Hut chins, J.,
said :-

That proof of the opinion, as expressed by conduct, may be
given, seens to inply that the person hinself is not to be
called to state his own opinion, but that, when he is  dead
or cannot be called, his conduct nmay be proved by  others.
The section appears to us to afford an exceptional way of
proving a relationship, but by no means to  prevent. any
person fromstating a fact of which he or she has specia
nmeans of know edge.

Wile we agree that s. 50 affords an exceptional - way of
proving a relationship and by no neans prevents any  person
fromstating a fact of which he or she has special. neans of
know edge, we do not agree with Hutchins, J., when he says
that the section seens to inply that the person whose
opinion is a relevant fact cannot be called to state his own
opi ni on as expressed by his conduct and that his conduct may
be proved by others only when he is dead or cannot be
cal | ed. W do not think that s. 50 puts any such
[imtation.

Let us now apply the tests indicated above to the testinony
of the two witnesses, Janardan M sra and

(1) (1885) I.L.R 9 Mad. 9, 11.

825

Dhar ani dhar M sra. As to Sushila Msrain, she was aged
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about 43 when she gave evidence in 1946. It is wunnecessary
to consider in detail her evidence, because if the evidence
of the other two ol der w tnesses be admi ssible, that would
be sufficient to support the finding arrived at by the
courts bel ow anot her evidence would also be adm ssible on
the same criteria as the evidence of the other two
Wi t nesses.

The first question which we nust consider is if Janardan
M sra and Dharani dhar M sra had special neans of know ng the
di sputed rel ati onship. Janardan M sra was aged about 62 in
1946, and he was related to the fam |y of Baidyanath M sra.
Kashi Nath Msra was his grand-father and was a brother of
Bai dyanath M sra. oviously, therefore, Janardan M sra had
special neans of know ng the disputed relationship, being
related to Baidyanath and therefore to Haripriya, who was
the second wife of Lokenath.  He said in his evidence that
he knew Lokenath Parichha, ~had seen his first wife
Sat yabhama and renmenbered the marriage of Haripriya wth
Lokenat h Parichha. ~Cbviously, therefore, he "fulfilled the
condition of special know edge. He further said that he
attended the nmarriage of Ml abati, daughter of Lokenath,
when Lokenath was living. That marriage took place in the
house of Lokenath. He also said that he was present when
the first two daughters of Mal abati were married and al so at
the tinme of the Upanayan cerenmpnies of plaintiffs | and 2.
According to the witness, Shyam Sundar Pujari, a son of a
sister of Lokenath, acted as a maternal -uncle at the time of
the narriage of ‘the eldest daughter of Ml abati and
Dayasagar Msra carried Radhika, second daught er of
Mal abati, at the tine of her marriage.

The question is whether these statenents of Janardan M sra
as to his conduct are adm ssible under s. 50, Evidence Act.
Learned counsel for the respondent has contended before us
that even apart froms. 50, the evidence of Janardan ' M sra
is direct evidence of facts which he saw and which shoul d be
treated as .directly proving the relationship bet ween
Lokenat h

104

826

and his daughters. W do not think that |earned counsel for
the respondent is right in his subm ssion that ~Janardan’s
evidence directly proves the rel ation between Lokenath  and
his alleged daughters, Abalya, Brindabati and WMalabati-
Janardan does not say that he 'was present at the birth of
any of these daughters. What be says is that he was present
at the marriage of Mal abati which took place when Lokenath
was living and in Lokenath’s house; he was also present at
the marriages of the first two daughters of Ml abati and
also at the tinme of the Upanayan cerenonies of plaintiffs
and 2. This evidence, in our opinion, properly comes wthin
s. 50, Evidence Act; it shows the opinion of Janardan M sra
as expressed by his conduct, namely, his attending the
marriage of Malabati as daughter of Lokenath and his
attending the marriages and Upanayan cerenonies of the
grandchildren of Lokenath. W do not think that it can  be
suggested for one nonment that Janardan Msra attended the
marriage and other cerenpnies in the fanily as a nere casua
invitee. He nust have been invited as a relation of the
famly and unless he believed that Ml abati was a daughter
of Lokenath and the others were grand-children of Lokenath
to whom the witness was rel ated, he would not have said that
he attended those cerenopnies as those of the <children and
grand-children, of Lokenath. This, in our opinion, is a
reasonable inference fromthe evidence and if that is so,
then the evidence of Janardan Msra was clearly evidence
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whi ch showed his belief as expressed by his conduct on the
subject of the relationship between Lokenath and hi s
daughters and Lokenath and hi s grandchildren

Janardan also said that one Shyamsundar Pujari acted as
maternal wuncle at the tine of the marriage of the el dest
daughter of Malabati. There is some evidence in the record
that Shyansundar Pujari was son of Lokenath's sister. Thi s
was, however, disputed by the appellant. The H gh Court has
not recorded any finding on the relation of Shyanmsundar
Pujari to Lokenath. If it were proved that Shyanmsundar was
a son of Lokenath’s sister, he would have specia

827

neans of know edge as a relation of the famly and his
conduct at the time of the narriage of Malabati’s daughter
woul d al so be admi ssible under s. 50. But in the absence of
any finding as to any special nmeans of know edge on the part
of Shyansundar, the latter’s conduct will not be adnissible
under s.. 50. W need not 'say anything nore about
Shyansundar, as the Hi gh Court has not based its finding on
t he conduct of Shyansundar

The same criteria apply to the evidence of Dharanidhar
M sra, who was aged 96 at the time when he gave evidence.
He was the maternal uncle of Janardan M sra. Dhar ani dhar’ s
evi dence showed that he knew Lokenath Parichha and his two
Wi ves, Satyabhama and Haripriya. He also had special neans
of knowing the disputed relationship, though he was not
directly related to Lokenath. He said that Lokenath was two
years ol der than himand the witness attended the marriages
of Radhika and Sarjoo and the ™ thread " cerenonies of
Lakshm narayan and Ninmai. The witness further added that
though he did not renenber if he was invited to the marriage
of Mandhata's daughters, he was invitedto the feasts which
followed the marriage. He said that the feasts took. place
in the house of Mandhata and he attended the " gansana " and
marri age feasts of Mandhata’' s daughters. The same criteria
whi ch rmake the evidence of Janardan M sra adni ssible under
s. 50 al so make the evidence of Dharanidhar M sra adm ssible
under the sane section

W may in this connection refer to one of our own decisions,
Sitaji v. Bijendra Narain Choudhary wherein -the follow ng
observati ons were made:

" A menber of the famly can speak in the wtness-box of
what he has been told and what he has | earned about hi's own
ancestors, provided what he says is an expression of his own
i ndependent opinion (even though it is based on hearsay
derived from deceased, not living, persons) and is not
nmerely repetition of the hearsay opinion of others, and
provided the opinion is expressed by conduct.  H's sources
of

(1) A 1.R 1954 S.C. 601.
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information and the time at which he acquired the know edge
(for exanple, whether before the dispute or not) would
affect its weight but not its admissibility. This is
therefore legally adm ssible evidence which, if believed, is
legally sufficient to support the finding ". It is true that
Dhar ani dhar M sra was not directly related to the famly of
Lokenath. He was, however, distantly related to Haripriya.
He was a friend of Lokenath Parichha and lived in the same
nei ghbour hood. Hi s evidence showed that he knew him and the
nmenbers of his famly quite well. That being the position
his evidence that he attended the nmarriage cerenonies and
the Upanayan cerenonies of several nenbers of the famly
undoubt edl y showed hi s opi nion as expressed by his conduct.
We are accordingly of the view that the evidence of both
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Janardan M sra and Dharani dhar M sra was adm ssi bl e under s.
50 and the | earned Judges of the High Court conmitted no
error of lawin adnmitting and considering that evidence. W
are concerned here with the question of admissibility only.
As to what weight should be given to their evidence was
really a matter for the courts below and both the |earned
Chi ef Justice and Narasi mham J., accepted the testinony of
Dhar ani dhar M sra and Narasimham J., further relied on the
testinony of Janardan M sra al so.

W now proceed to a consideration of the first question

nanely, the adm ssibility of the document Ext. 1. The High
Court has held the docunent to be adm ssible under sub-
section (5) of s. 32 of the Evidence Act. W nust first
read s. 32 (5):

" S 32. Statements, witten or verbal, of relevant facts
made by a person who i s dead, or who cannot be found, or who
has becone i ncapable of giving evidence, or whose attendance
cannot ~be procured without an amount of delay or expense
whi ch, | under ‘the circunstances of the case, appears to the
Court unreasonable, are thenselves relevant facts in the
foll owi ng cases: -

(5) Wwen the statenment relates to the existence of any
rel ati onship by blood, nmarriage or adopti on between persons
as to whose relation-ship by blood, marriage or adoption the
person maeki ng the statenment had special neans of " know edge,
and when the statenent was nmade before the -question in
di spute was raised.

Now, four conditions nust be fulfilled for the application
of sub-s. (5) of s. 35: firstly, the statenents, witten or
verbal, of relevant facts nust have been nade by ‘a person
who is dead or cannot be found, etc., as mentioned in the
initial part of the section; secondly, the statements nust
relate to the existence of any relationship by blood,
marriage or adoption; thirdly, the person making the
statenment nust have special neans of know edge as to the
relationship in question ; and lastly, the statenents nust
have been nmade before the question in dispute was raised.
There is no serious difficulty in the present case as to the
first two conditions. Exhibit | contained a pedigree which
showed that Lokenath had three daughters by his first wfe,
t he daughters being Ahalya, Brindabati and Mal abati; it al so
showed that Ahalya had three sons Satyabadi, Bai kuntha and
Dasarath, of whom Bai kunt ha was one of the plaintiffs in the
present suit and the other tw plaintiffs N nmai and
Lakshm narayan were shown as sons of WMal abati. Exhibit |
was signed by Satyabadi on his own behalf and on behalf  of
his brothers Bai kuntha and Dasarath. Satyabadi is now dead.
So far as Satyabadi is concerned, there can be no doubt that
the first two conditions for the application of sub-s. (5)
of s. 32 are fulfilled. It has been contended that as
Dasarath and Bai kuntha are alive (Bai kuntha bei ng one of the
plaintiffs) and as the statenent was the joint statenent of
three persons of whomone alone is dead, the first and
prelimnary condition necessary for the application of s. 32
i s not

830

fulfilled. W do not think that this contention is correct,
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and we are of the viewthat the position is correctly stated
in Chandra Nath Roy v. N |amadhab Bhattacharjee (1); that
was a case in which the statements were recitals as to a
pedigree and were contained in a patta executed by three
sisters, tw of whomwere dead and it was pointed out that
the statement in the patta was as nuch the statement of the
sisters who were dead as of the sister who was alive. In
the case before us the statenents as to pedigree in Ex. |
were really the statenents of Satyabadi, who signed for self
and on behalf of his brothers. Assuning, however, that the
statenments were of all the three brothers, they were as nuch
statenments of Satyabadi as of the other two brothers who are
alive. We, therefore, see no difficulty in treating the
statenents as to pedigree in Ex. | as statenments of a dead
person as to the existence of a relationship by blood
between Lokenath and his daughters Ahalya, Brindabati and
Mal abati-the rel ationship which is in dispute now.

The nore inportant -point for  consideration is if the
statenents as to pedigree in Ex. | were nmade, to use the*-
words of  sub-s. (5), before the question in dispute was
rai sed. The Hi gh Court held that the statenments were nade
ante litem notam Learned counsel for the appellant has
very strongly contended before us that the High Court took
an erroneous view'in this matter. Let us first see the

circunstances in which Ex. | was filed and dealt wth in
Suit No. 31 of 1917. W have said earlier what that suit
was about . It was a suit brought by sonme of t he

reversioners for a declaration that the alienation nade by
Haripriya in favour of Indumati was w thout |egal necessity
and, therefore, not binding onthe reversion after the death
of Haripriya. The suit was filed on August 27, 1917. On
Noverber 2, 1917, certain other persons nade an application
to be added as parties to the suit on'the footing that they
had the sane interest in the suit as the plaintiffs, That
application was di sposed of by the |earned Subordinate Judge
by the foll ow ng order--

"In a suit like the present, it is not necessary

(1) (21898) I.L.R 26 Cal. 236.
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that all the reversioners should be made parties. So |
reject the petition.”

Exhibit | was filed on Novenber 5, 1917. ~In that petition
Satyabadi alleged: " The applicants are the | egal clainmants
to inherit the properties |left by Lokenath ...... t he
applicants therefore beg that they may kindly be nade co-
defendants ". It was further alleged that the plaintiffs of
that suit had no | egal right over the share in dispute, and
this was followed by a pedigree given in para. IV of. the
petition. This petition (Ex. 1) was put up on Novenber 27,
1917, and the | earned Subordi nate Judge disposed of the
petition by the follow ng order: -

" The petition of Satyabadi Pati and others was put  up in
the presence of the plaintiffs pleader. He objects to the
same. The petition is, therefore, rejected.”

Utimately, the suit was decreed on August 31, 1918, on the
finding that the alienation by Haripriya was without |ega
necessity and did not bind the reversion after her death.
The |earned Judges of the Hi gh Court took the viewthat in
Suit No. 31 of 1917 no dispute arose as to the alleged
rel ati on between Lokenath on one side and Ahal ya, Brindabati
and Mal abati on the other. The dispute in that suit was
about the validity of the alienation nade by Haripriya and
the suit having been filed by sone of the reversioners on
behal f of the reversion, no issue was raised or could be
rai sed as to whether Lokenath had any daughters by his first
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wife, Such an issue was not relevant to the suit and
furthernore nobody could anticipate in 1917 that the sons of
a sister or half-sister would be preferential heirs in the
order of Mtakshara succession. They, therefore, held that
the statements in Ex. 1 were ante litem notam and adni ssi bl e
under sub-s. (5) of s. 32, Evidence Act.

On behalf of the appellant it has been argued that for a
declaratory decree in respect of an alienation nade by a
H ndu wi dow or other Iimted heir, the right to sue rests in
the first instance with the next reversioner and the
reversi oner next after himis not entitled to sue except in
some special circunstances

832

and therefore the question as to who the next reversioner
was arose in the suit of 1917; and Ex. | did rai se a
dispute as to who the |last male owner was Lokenath or
Sat yanand- and al so-showed that there was a dispute if
the plaintiffs of that suit were entitled to the property
in dispute there. ~The existence of such a dispute, it has
been argued, affected the statenents in Ex. | and what

Sat yabadi sai d t herein were not the natural effusions of a
party who nust know the truth and who speaks upon an
occasion when his mnd stands in an even position wthout
any tenptation to exceed or fall short of the truth " (as
per Lord Chancellor ~Eldon in Witelocke v. Baker) (1).
Learned counsel has also relied on the decision in Narain

Kuar v. Chandi Din (2) where it was held that s. 32(5) did
not apply to statenents nmade by interested parties in
denial, in the course of litigation, of pedigrees set up by
their opponents.

We do not think that in Suit No. 31 of 1917 any question as
to the relationship of Lokenath with Ahalya, Brindabati and
Mal abati arose at all. It is to be renenbered that even
according to the pedigree set up by the appellant one of the
plaintiffs is a son of Ahalya and two others are sons of
Mal abati . What is nowin disputeis whether Ahalya and
Mal abati were daughters of Lokenath Parichha. That is a
guestion which did Dot at all arise for consideration in
Suit No. 31 of 1917 ; nor did it arise in the ~proceedings
which the application of Satyabadi (Ex. 1) gave rise to.
Prima facie, there is nothing to showthat a dispute as to
the rel ationship of Lokenath with Ahalya and Ml abati arose
at any stage prior to or in the course of the proceedings
which arose out of Ex. | ; that would be sufficient to
di scharge the onus of proving that the statenments in Ex. 1
were ante litemnotam Natabar, one of the plaintiffs in
the suit of 1917, who m ght have given evidence of any such

dispute if it existed, said nothing about it\ We _ have
referred to the circunstances in which Ex. | was filed and
di sposed of. It is true that the order of the |earned

Subordi nate Judge rejecting the -petition Ex. 1 is" sonewhat
cryptic and it does not show what objection the

(7) (1807) 13 ves. 510, 514.

(8) (1886) I.L.R 9 All. 467.
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plaintiff of that suit took and on what ground the | earned
Subordi nate Judge rejected the petition. |[|f, however, the

various orders made by the Ilearned Subordinate Judge,
particularly the orders dated Novenmber 2, 1917, and Novemnber
27, 1917, to which we have earlier nmade reference are
exam ned, it seenms clear to us that the | earned Subordinate
Judge was proceeding on the footing that in a suit of that
nature it was not necessary to make all the reversioners
parties, because the reversioners who brought the suit
represented the entire body of reversioners. From the
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judgment passed in the suit (Ex. d) it does not appear
that the question as to who the next reversioners were was
at all gone into. That nmay be due to the circunstance,
pointed out by the Hi gh Court, that Purushottam uncle of
Janardan and Natwar, was then alive. He was admittedly then
the nearest reversioner, but as he did not join as a
plaintiff he was nade a profornma defendant. The nearest
reversi oner having been added as a party defendant in the
suit of 1917, no question of title arose in that suit as
between the reversioners inter se. Such a question of title
was wholly foreign to the nature of that suit. Nor, do we
find anything in the judgment, Ex. C, to showthat it was
ever suggested in that suit that the |last nmal e owner was not
Sat yanand. The sons of the half-sister of Satyanand were
not preferential heirs at the time and we agree with the
| earned Judges of the H gh Court that no question arose or
could have arisenin that suit-as to the. relation between
Lokenath on one side and Ahal ya and Mal abati on the ot her
That being the position, the statenments as to pedigree con-
tained in "Ex. 1 were made before the precise question in
di spute in the present litigation had arisen

It has next been argued by |earned counsel for the appell ant
that in admtting Ex. | under s. 32(5) the courts bel ow
assuned that Satyabadi had special nmeans of know edge as to
the relation between Lokenath and his alleged daughters
Ahalya and Mal abati. The argument has been that unless it
is assuned that Satyabadi is the grand-son of Lokenath, he
can have

105
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rel ati onshi p. Learned counsel for the appellant has
referred us to the decision in Subbiah Midaliar v. GCopala
Mudaliar (1) where it was held that for a statenent in a
fornmer suit to be adm ssible under s. 32(5) the fact that
the person who made the statenent had special means of
know edge nust be shown by sone independent evidence,
otherwise it would be arguing inia circle to hold that the
docunent itself proves the relation and therefore  shows
speci al nmeans of know edge. In Htchins v. Eardley (2) the
qguestion of the legitimcy of the declarant was in issue and
the same question was necessary to be proved in-order to
admt his declarations. That was a jurv case and the ques-
tion relating to the admssibility of evidence being a
guestion of law had to be determ ned by the Judge; but the
same question being the principal question for decision in
the case had to be deternmined by the jury at the conclusion
of the trial. 1In the difficulty thus presented, prim facie
evidence only was required at the time of adm ssion. W do
not think that any such difficulty presents itself in the
case under our consideration. As to Satyabadi’'s specia
means of know edge, we have in this case the evidence of
Janar dan. M sra and Dharanidhar Msra, which evidence
i ndependently shows that Satyabadi was the grand-son of
Lokenat h, being the son of his daughter, Ahalya. It may be
stated here also that it was adnitted that Ahalya was
Satyabadi’'s nother, and that would show t hat Satyabadi had
special neans of knowl edge as to who his nother’s father
was.

Therefore, we agree with the Hgh Court that Ex. I
fulfilled all the conditions of s. 32(5), Evidence Act and
was adm ssible in evidence.

We have already said that it is not for us to consider what
wei ght shoul d be given to the oral evidence of Janardan and
Dhar ani dhar or to the statements in Ex. 1. The courts bel ow
have considered that evidence and have assessed it. W do




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 14

not think that we shall be justified in going behind that
assessnent.

Learned counsel for the appellant w shed also to

(1) A 1.R 1936 Mad. 808.

(2) (1871) L.R 2 P. & D. 248.
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argue the point that the Privy Council decision in Mst.
Sahodra’s case (1) was wong and that a hal fsister was not
entitled to get the benefit of the anending Act of 1929.
The Privy Council decision was given at a tine when it was
bi nding on the courts in India and it settled differences of
opinion which then existed in the different H gh Courts.
That decision was taken as settling the |law on the subject
and on the faith of that decision a half-sister has been
held in subsequent cases to be entitled to the benefit of
the Amending Act. The Hgh Court dealt with the case in
1951 after the Constitution had cone into force and the
Privy Council jurisdiction in Indian appeals had ceased. No
poi nt was taken on behalf of the appellant in the H gh Court
that the Privy Council decision should be reopened and the
guestion —of the right of 'a half-sister re-exam ned. In
these circunstances, we did not allow |earned counsel for
the appellant to argue the correctness or otherw se of the
Privy Council decision.

The contentions as to the adnmissibility of Ex. 1 and the
oral evidence of Janardan M sra and Dharani dhar Msra being
devoid of merit, the appeal fails. W accordingly dismss
t he appeal wth' costs in favour of t he cont esting
respondent s.

Appeal dism ssed.

(1) (1942) L.R 69 |.A 145,
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