IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

G VIL APPEAL NO. 7119 OF 2009
(Arising out of S.L.P. (C No.6613 of 2007)

Punj ab Fi nanci al Corporation & Anr. ... Appel l ant (s)

Ver sus

Ms. Garg Steel & Anr. ... Respondent ( s)

O R DE R

Heard | earned counsel on both sides.

Leave granted.

By consent, matter taken up for final hearing and
di sposed of.

This appeal has been filed by Punjab Financial
Corporation against the judgenent and order dated 220
February, 2007, delivered by the Division Bench of the
Punjab and Haryana Hi gh Court in the case of Ms. Garg
Steel vs. Punjab Financial Corporation & Os. [C WP
No. 14882 of 2003].

The facts giving rise to this appeal are as
foll ows:

Respondent No.1 herein [ Borrower', for short]
instituted Wit Petition No.14882 of 2003 in the High
Court by which it prayed for wit of mandanmus directing
Punjab Financial Corporation [for short, “P.F.C."] to
rel ease the balance |oan amount inmmediately in terns of
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the contract. In the wit petition filed before the High
Court, the said Borrower also prayed for damages wth
interest on the ground of breach of contract by not

di sbursing the loan(s). The Borrower further prayed that

the interest due from it on the outstanding(s) be also
wai ved. According to the said Borrower, it had nade
investnments on its venture on the basis of the contract

under which P.F.C. had agreed to sanction and disburse the
loan to enable it to set up its Project and on account of

failure to disburse further amounts, it has suffered huge
| osses for which damages were sought.

This Court had issued notice to Respondent No.1l at
the adm ssion stage as this Court was, prima facie, of the
view that wit petition filed in the Hgh Court was
m sconcei ved. Accordingly, we heard the parties at |ength
on the avernents made in the original wit petition. On
goi ng t hr ough t he writ petition, t he fol | owi ng
circunstances are alleged: That a loan application was
made for an anmount of Rupees thirty |akhs, including Soft
| oan, which was accepted by P.F.C.; that Rs.21.25 |akhs
was agreed to be disbursed in advance against collatera
security of comercial plots and residential plot; that
the loan was granted at the contractual rate of interest
at 15.5 per cent; that the | oan consisted of the Term | oan
and the Soft loan; and that there was a back-to-back re-
finance arrangenent between P.F.C. and Small |Industries
Devel opnent Bank of India [Respondent No.2 in the original
wit petition] in respect of the Soft |oan. This | ast
circunstance of back-to-back re-finance arrangement 1is
inmportant, particularly in viewof the fact that by this
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wit petition, the Borrower is, in effect, seeking,
indirectly, enf or cement of t he sai d back-t o- back
transaction between P.F.C. and S.1.D.B.I. Further, there

was no privity of contract between the Borrower and
S 1.D.B.I. Lastly, the point to be noted is that, as on
the date of the filing of the original wit petition,
Respondent No.1 was a Debtor to P.F.C.. It also appears
from the avernments in the original wit petition that
P.F.C. had also insisted on execution of docunents by the
said Borrower in respect of further disbursals of the Term
| oan which the Borrower refused.

Time has cone when this Court needs to enphasise
that in cases where wit of mandanus is sought, High
Courts should be very particular in finding out from the
avernments of the wit petition whether there exist proper
pl eadings. In the present case, argunents are advanced on
the basis of prom ssory estoppel, waiver and breach of
contract w thout proper avernments being nmade in the wit
petition. Be that as it may, the facts indicate that, by
this wit petition, the original petitioner [Borrower] has
sought damages and enforcenent of contractual commtnents
which, in our view, were beyond the scope of a wit
petition. Adjustnent of accounts and enforcenent of back-
to-back transactions with a party with whom there was no
privity of contract coupled with the claimfor damages are
all contractual matters un-enforceable by way of wit
petitions.

For the afore-stated reasons, we are of the view
that the High Court should not have entertained the wit
petition, particularly when contractual disputes requiring
evi dence exi sted between the Borrower and Lender.
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Before concluding, we may state that |earned
counsel for Respondent No.1 placed reliance on the
judgenent of this Court in the case of Quarat State

Fi nanci al Cor poration vs. M s. Lotus Hotels Private

Limted, reported in 1983 [3] S.CC 379, which has no
application to the facts of this case. At the outset, it

may be stated that, in the present case, it was agreed by
and between P.F.C. and the Borrower that Soft |oan woul d
be disbursed by P.F.C. only if S 1.D.B.I. releases the
anount under the re-finance arrangenent between P.F.C. and
S 1.D.B. 1. In the original wit petition, there is no
prayer for specific performance of the re-finance
agreenent, assuming for the sake of argunment that such a
pl ea is tenabl e.

For the afore-stated reasons, we set aside the
i mpugned judgenent of the H gh Court on the ground that
the wit petition instituted by the borrower was
m sconcei ved.

Accordingly, civil appeal stands allowed wth no
order as to costs.

...................... J.

[S. H. KAPADI A]
...................... J.

[GS. SINGHVI]
...................... J.

[ AFTAB ALAM
New Del hi ,
Cct ober 22, 2009.



