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ACT:

Muslim | aw Religious endownrent-Surplus income to be dis-
tributed anmongst the nenmbers of the family-C aimby fenal es-
If governed by custom or personal 1aw Muslim Personal Law
(Shariat) Application Act, 1937 (26 of 1937), as anmended by
Musl i m Personal Law (Shariat) Application (Madras Arendnent)
Act, 1949 (Mad. 18 of 1949), S. 2.

Limtation-Declaratory suit wth consequential relief-If
mai nt ai nabl e- Ri ght to sue- Conputation-Indian Limitation Act,
1908 (I X of 1908), art. 120.

HEADNOTE

Under a scheme a Board of Trustees was —appointed for
admi ni stration of the Durga and a Masjid for the naintenance
of which the Nawab of Carnatic had granted two villages in
| nam The income of the institution after disbursing the
expenses had since |ong been shared by the descendants  in
four famlies in equal shares. The schene also provided
that the surplus income was to be distributed anongst the
menbers of the said four famlies. One of the .descendants
died leaving himsurviving his wife and two daughters. who
were obstructed in the perfornmance of the "Us" by the
appel l ant’ s fat her.

The said Muslimfenal e menbers filed a suit for declaration
that they were entitled to enjoy the properties ‘and to
manage the Durga, performthe "Urs" festival and receive al

i ncomes, endownents and perquisites thereof once in every
ei ght years according to their turn. The right to a share
in the income was denied by the appellant contending that by
customin the famly, fenmales were excluded frominheritance
and that the claimwas barred by the law of limtation and
that, in any event, the suit for nere declaration was not
mai nt ai nabl e.

Held, that a suit for declaration of rights wth a
consequential relief for injunction was not a suit for
declaration sinpliciter; it was a suit for declaration wth
further relief and was not barred under art. 120 O the
I ndi an Limtation Act nmerely because t he cont esting
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defendant did not recognise the right. The period of six
years prescribed by art. 120 is to be conputed fromthe date
when the right to sue accrued and there could be no right to
sue until there was an accrual of the right asserted in the
suit and its infringenent or at least a clear and unequi-
vocal threat to infringe that right.

If under the law a person was entitled to any legitimte

right, the nmere denial of the right will not set the period
of limtation running against the person entitled to such
ri ght.

68

Held, further, that on the enactnent of the Shariat Act 26
O 1937, as anended by the' Madras Act r8 O 1949, the
Muslim Personal Law applies in all cases relating to the
matters specified notw thstandi ng any customer usage to the
contrary even at the stage of appeals, if other conditions
prescri bed under the Act are fulfilled.

Kunj Behari Prasadji Purshottam Prasadji v. Keshavl d
Hralal. (1904) |I.L-R 28 Bom 567, discussed.

Syed Roshan Ali v. M. Rehmat Bibi ‘and Ohers, A l.R 1943
Lah. 219, di sapproved.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 512 of 1957.
Appeal by special |eave fromthe judgnment and decree dated
August 29" 1952, of 'the Madras Hi gh Court in Second Appea
No. 2349 of 1946.
Azi zuddi n and K. R Choudhury , for the appellant.
Shaukat Hussain and P.C. Agarwal a, for respondents Nos. 1
and 2.
1961. February 14. The Judgment of the Court was delivered
by
SHAH J.-There is in the village of Cavelong, District
Chiugleput in the State of Madras an anci ent Durgah to which
is appurtenant a Masjid. The Nawab of Carnatic had granted
two villages in inamfor the maintenance of the Durgah and
the Masjid. Oferings fromthe devotees who visited the
Durgah and the Maajid were al so received. The income of-the
institution after disbursing the expenses of "Sandal", and
"Urs" and of feeding the poor has since | ong been shared by
descendants in four famlies in equal shares. By *Custom
femal es and persons clainmng through fenal es were excl uded
from receiving a share of the incone and ~the “incone was
di stributed anongst the nal es descended 'in the male fine.
In original suit No. 27 of 1940 of the file of the Subordi-
nat e Judge, Chi ngl eput a schene was franmed for
adm nistration of the Durgah and the Masjid and a Board of
trustees was appointed for that purpose. By the scheneg,
provision was. made for distribution of the surplus incone
amongst the nenbers of the four families.
69
Fakruddin, in the follow ng geneal ogy, belonged to one  of
the four fanmilies which received the incone.

Shei k Mohammad

Faki r Mohammad Shei k Mran
G asuddi n Nismat U | a
Khanr uddi n Nayeem Uddi r
Faki r Mohammad
Fakr uddi n=Sul ai - Niama Ul a Abdul  Safi
man Bi VWahid Ula
(2nd plaintiff) (1st deft.)
Nayeenuddi n

(died unmarri ed)
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Ramat Syed Un-
Unni ssa (2nd ni ssa (I st
def endant) plaintiff)

As a descendant of Sheik Mhamuad, Fakruddin received a
1/8th share of. the income. He was al so by arrangement with
others entitled to performthe "Urs" cerenpbny once in eight
years. Fakruddin died in 1921 |eaving him surviving his
wi fe Sulainan Bi and two daughters Rahmat Unni ssa and Syed
Unnissa. Sulaiman Bi is plaintiff No. 2 and Rahmat Unni ssa
and Syed Unnissa are respectively defendant No. 2 and
plaintiff No. 1 in suit No. 156 of 1937 out of which this
appeal ari ses.

In the year 1926, it was the turn of Fakruddin to perform
the "Urs" and it is clainmed by the plaintiffs that it was
performed on behal f of the widow and daughters of Fakruddin
by their deputies. The next turn was in the year 1934, but
in the performance of the "Us", the plaintiffs and
defendant = No. 2 were obstructed by Abdul Wahid son of
Nayeenmt Uddi n belonging to the other branch in Shei k
Mohamad''s ~family. Plaintiffs 1 and 2 then filed suit No.
156 of

70

1937 in the court of the District Munsif at Chingleput .For
a declaration that they were entitled to enjoy the
properties described in the schedule annexed to the plaint
and to nmanage the Durgah, performthe "Us" festival and

receive all "inconmes, endowrents and perquisites thereof
once in every eight years" since 1934 according to their
turn. They also claimed an injunction restraining Abdu

Wahib from interfering with their rights in that behalf.

Rahmat Unni ssa the eldest daughter of Fakruddin was
i npl eaded as defendant No. 2. Abdul Wahid defendant. No. 1
di ed during the pendency of the suit and defendants 4 to 10
who were brought on record on their own application as heirs
and |egal representatives to the exclusion of the daughter
of Abdul Wahid defended the suit. They denied the right of
the plaintiffs to a share in the incone contending that |ay
custom in the famly, fenales wer e excl uded from
i nheritance, that the office of "Peshinman, "Khatib" and
“Mijavar" could only be held by nmal es and that fenales were
excluded fromthose offices, that the plaintiffs’ claim was
barred by the law of limtation and that in any event the
suit for a mere declaration was not nmintainable.

The Trial Judge held-and the appellate court agreed w th him
t hat there was an imenorial custom- governing the
institutions precluding the plaintiffs from performng
services or sharing the incone, enolunments and perquisites
and therefore the plaintiffs were not entitled 'to perform
those services and enjoy the surplus incone, and accordingly
they were not entitled to the declaration of an injunction
prayed for. 1In second appeal, the Hi gh Court at Madras hel d
that by virtue of the Shariat Act, 1937, the incone received
fromthe institution had to be shared according to the  per-
sonal |aw of the parties and that the plaintiffs’ claim was
not barred by the law of limtation nor was the suit open to
the objection that it was as franed not naintainable.
Agai nst the decree passed by the High Court, this appea

with special |eave under Art. 136 of the Constitution is
preferred.

In our view, the suit as framed was naintainable. The
managenent of the institution is vested in the

71

trustees. The four famlies, it is true, are by tradition

entitled to performand officiate at certain cerenpnies and
also to share in the income. A suit for declaration with a
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consequential relief for injunction, is not a suit for
declaration sinpliciter; it is a suit for declaration wth
further relief. Whet her the further relief clained in a
particular case as consequential wupon a,declaration is
adequat e nust al ways depend upon the facts and circunstances
of each case

In Kunj Behari Prasadji Purshottam Prasadji v. Keshavla
Hralal (1), it was held that s. 42 of the Specific Relief
Act does not enpower the court to dismss a suit for a
declaration and injunction and that an injunction is a
further relief within the neaning of s. 42 of the Specific
Relief Act. 1In that case, the plaintiff had clained that a
certain will was null ‘and void and that being a close
relative of the |ast holder of a gadi, he was entitled to be
the Acharya in the place of that |ast holder and for an
injunction restraining the defendants from offering any
obstruction to his occupation of the gadi. It was held that
such a suit was maintai nabl e.

The surplus inconme-.of the institution is distributed by the
trustees ‘and the plaintiffs are seeking a declaration of the
ri ght to receive the _income and also an i njunction
restraining the defendants from interfering with the
exercise of their right. The H gh Court hold that plaintiff
No. 1 was at the date of the suit 19 years of age and was
entitled to file a/suit for enforcenent of her right even if
the period of limtation had expired during her mnority
within three years fromthe date on which she attained
majority by virtue of ss. 6 and 8 of the Indian Linitation

Act . Apart fromthis ground which saves the claim of the
first plaintiff alone, a suit for a declaration of a right
and an i njunction restraining the def endant s from

interfering wth the exercise of that right i's governed by
art. 120. of the Limtation Act and in such a suit the right
to sue arises when the cause of action accrues. The
plaintiffs claimng under Fakruddin sued to obtain a
declaration of their rights in the institution which

(1) I.L.R (1904) XXVIIl Bom 567.
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was and is in the managenent of the trustees. The tria
judge hold that the plaintiffs were not "in enjoynent of the
share" of Fakruddin since 1921 and the suit filed by the
plaintiffs nore than 12 years fromthe date of Fakruddin’s
death nust be held barred, but he did not refer to any
specific article in the first schedule of the Limtation Act
which barred the suit. It is not shown that the trustees
have ever denied or are interested to deny the right of the
plaintiffs and defendant No. 2; and if the trustees do not
deny their rights, in our view, the suit for declaration of

the rights of the heirs of Fakruddin will not . be -barred
under art. 120 of the Linmtation Act nerely because the
contesting defendant did not recognize that right. The

period of six years prescribed by art. 120 has to be
conputed from the date when the right to sue accrues and
there could be no right to sue until there is an accrual  of
the right asserted in the suit and its infringenent or  at
| east a clear and unequivocal threat to infringe that right.

If the trustees were willing to give a share and on the
record of the case it nmust be assumed that they being
trustees appointed under a schene would be willing to allow

the plaintiffs their legitimate rights including a share in
the incone if under the law they were entitled thereto, nere
deni al by the defendants of the rights of the plaintiffs and
defendant No'. 2 will not set the period of limtation
runni ng agai nst them

The trial court as well as the first appellate court held on
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an exhaustive review of the evidence that there was an
i menorial custom governing the institutions whereby the
plaintiffs were not entitled to perform service or share the
i ncome, enolunents and perquisites. But since the enactnent
of the Shariat lot 26 of 1937, this customnust be deened
i napplicable to the nmenbers of the family. By s. 2 of the
Act, it was enacted as foll ows:

"Notwi t| wtanding any custonms or usage to the

contrary in all questions (save questions
relating to agricultural [|ands) regardi ng
intestate succession, ,special property of

femal es, including personal property inherited
or obtained under contract or gift or

73

any ot her provision of Personal Law, narriage,
di ssol ution of nmarriage, including talaq, ila,
zi har, lian, khula and mubarrat, rmaintenance,
dower, guardian. ship, gifts, trusts and trust
properties, and wakfs (other than charities
and charitabl e institutions and charitable and
religi ous endownents) the rule of decision in

cases where the parties are Muslinms shall be
the Muslim Personal Law (Shariat)."
Under the Shariat Act,, 1937, as franmed, in questions

relating to charities and charitable institutions and
charitable and religious endowrents, the custom or usage
woul d prevail . But-the Act enacted by t he Centra
Legi sl ature was amended by Madras Act 18 of 1949 and a. 2 as
amended provi des:
"Not wi t hstandi ng~ any customor usage to the
contrary, in all questions regarding intestate
successi on, special property of femal es
i ncl udi ng personal property inherited or
obt ai ned under contract, or gift or arty other

provi si on of per sonal I aw, marri age,
di ssolution of " marriage, including Tallaq,
ila, zi har, lian, Khula and Mubarr at ,
mai nt enance, dower, guar di anshi p; gifts,

trusts and trust proper. ties and wakfs the
rule of decision in cases where the parties
are Muislins shall be the Muslim Personal Law
(Shariat)."
Mani festly by this act’ "the rule of decision" in all
guesti ons relating to intestate succession and other
specified matters including wakfs where the parties to the
di spute are Muslins is the Muslim Personal Law. The, terns
of the Act as anended are explicit. Normally statute which
takes away or inpairs vested rights under existing laws is
presuned not to have retrospective operation. Were vested
rights are affected and the question is not —one of
procedure, there is a presunption that it was. - not the

intention of the legislature to alter vested rights. But
the question is always one of intention of the |egislature
to be gathered fromthe | anguage used in the statute. In

construing an enactnment, the court starts with a presunption
against retrospectivity if the enactnent seeks to affect
vested rights: but such a presunption

74
may be deened rebutted by the anplitude of the | anguage used
by the Legislature. It is expressly enacted in the Shari at

Act as anended that in all questions relating to the natters
specified, "the rule of decision" in cases where the parties
are Muslins shall be the Mislim Personal Law. The
injunction is one directed against the court: it is enjoined
to apply the Muslim Personal Lawin all cases relating to
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the matters specified notw thstanding any custom or usage to
the contrary. The intention of the |egislature appears to
be clear; the Act applies to all suits and proceedi ngs which
were pending on the date when the Act cane into operation as
well as to suits and proceedings filed after that date. It
is true that suits and proceedi ngs which have been finally
decided would not be affected by the enactnment of the
Shariat Act, but if a suit or proceeding be pending even in
appeal on the date when the Act was brought into operation
the I aw applicable for decision would be the Mislim Persona
Law if the other conditions prescribed by the Act are
fulfilled. 1In our view, the H gh Court was right in holding
that it was bound to apply the provisions of the Shariat Act
as anended by Madras Act 18 of 1949 to the suit filed by the
plaintiffs.

W are unable to agree with the view of the Lahore High
Court in Syed Roshan Ali-v. M. Behmat Bibi (1) that a
right ~acquired before 1937 (the date on which the Shari at
Act was ~‘brought _into operation) to bring a suit for a
declarati'on” that” the alienation by the widow of the |ast
hol der who had by customsucceeded to the linmted estate
left by her husband was not binding upon the reversioner
was not taken away by the enactnent of the Miuslim Persona
Law (Shariat) Application Act, 1937. 1t may be observed
that the court proceeded nerely upon the general presunption
agai nst retrospectivity and their attention, it appears, was
not directed to the phraseol ogy used by the legislature to
give s. 2 a retrospective operation.

The plea raised by counsel for. the contesting defendants
that even wunder the Mislim Personal Law, fenales are
excluded from perform ng the duties of

(1) A 1.R 1943 Lah. 219.
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the offices of "Peshimani, "Khatib" and " Mijavar" and that
they cannot carry out the duties of” those offices even
through deputies is one which was not raised before the High
Court. The trial court has found that the duties of those
offices could be perforned through deputies. The /first
appel | ate court did not express any opinion on that question
and before the H gh Court, this question was not nooted. W
do not think that we would be justified in allowi ng the
contesting defendants to argue this questionin this appeal
In any event, if the incone was being distributed anongst
the four famlies, the plaintiffs and defendant No. 2
cl ai m ng under Fakruddi n would, by virtue of the  provisions
of the Shariat Act, be entitled to receive that ~incone.
There is nothing on the record to suggest that the right to
receive the inconme is conditional upon the performance of
the duties of the offices of "Peshimani, "Khatib" and
"Mij avar".

In that view of the case, this appeal fails and is disnissed
with costs.

Appeal dism ssed.




