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1. The appel | ant and respondent. No. 1 entered into an
agreenment dated 23.10.1992 for a Technology Upgrade Project
of the latter. The said agreenent contained an arbitration
cl ause. The sane read:

" 20. In the event of any dispute or difference

relating to the interpretation or

application of any of the provision of this

Agreenent or as to the perfornance of

any obligation by either party shall be

settled by arbitration. Each party shal

appoint an arbitrator and the arbitrators

so appoi nted shall appoint an unpire to

whom t he matter on which the

arbitrators disagree will be referred. The

decision of the arbitrators and in the

event of there being di sagreenent

between the arbitrators, the decision of

the unpire shall be final, conclusive and

bi nding on the parties with respect to the

matter referred to arbitration. The

decision of the arbitrators or the unpire

as the case may be shall constitute

arbitrators award for the purpose of

Indian Arbitration Act, 1940. The

arbitration proceedi ngs shall be

conducted in accordance with the rules

prescri bed by the Indian Council of

Arbitration."

2. Di sputes arose between the parties. On 16.5.2002,
respondent No. 1 issued a notice invoking the arbitration

cl ause and calling upon the appellant to refer the dispute and
differences to be settled through arbitration in terms of the
arbitration agreenent. Respondent No. 1 named an arbitrator

with the suggestion that he may be accepted as the sole
arbitrator. But, if the appellant was not willing to treat himas
such, it was stated that the arbitrator named by respondent

No. 1 may be treated as the one appointed by it in terms of the
arbitration agreenent and in that event, the appellant was
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called upon to nane its arbitrator and the said two arbitrators
can then appoint a Presiding arbitrator. The appel |l ant replied
stating that the parties have agreed to follow the Rul es
prescribed by the Indian Council of Arbitration by

i ncorporating the said Rules by reference in the arbitration

cl ause and since respondent No. 1 had not acted in terns of

the said Rules, the appellant regretted its inability to accept
the stand of respondent No. 1 or to appoint an arbitrator in
terns of the arbitration agreement. The appellant regretted its
inability to act on the basis of the notice issued by respondent
No. 1.

3. Respondent. No. 1 thereupon noved the Chi ef
Justice of the H gh Court under Section 11(6) of the

Arbitration and Conciliation Act, 1996. Respondent No.1
contended that the appellant had failed to act in terms of the
procedure for appointnent of an arbitrator and hence the

Chi ef Justice or his Judge designate, nay appoint an

arbitrator toact along with the arbitrator naned by

respondent No.1 and direct the two arbitrators to appoint the
third, a Presiding Arbitrator, within the tine fixed and to refer
all disputes and differences between respondent No.1 and the
appel  ant arising out of orin connection with the Technol ogy
Upgr ade Agreenent as per the provisions of the Act. The
appel | ant resisted /the application essentially pleading that the
Rul es of the Indian Council of Arbitration and the mandate

t hereof had not been conplied with by the applicant before the
Chi ef Justice and that the arbitration clause had not been
properly invoked and there is nofailure on the part of the
appel l ant herein to act in accordance with the procedure
accepted by the parties. . No occasion had therefore arisen for
the Chief Justice to appoint an arbitrator interns of Section
11(6) of the Act. It is said that the appellant as directed by the
court had naned an arbitrator without prejudice to its
contentions and it is comon ground before us that the said

two arbitrators have al so nanmed the Presiding Arbitrator and

an Arbitral Tribunal had come into existence, but subject to

the decision in this appeal filed by the appellant.

4. The | earned desi gnated Judge of the H gh Court
held that on a true construction of clause 20 of the Agreemnent
which is the arbitration agreement, the right or duty to
appoi nt or name an arbitrator each, rested with the parties'to
the contract and what was provided for in the arbitration
agreenment was only regarding the foll owi ng of the procedure of
the Rul es of the Indian Council of Arbitration. The arbitration
agreement did not contenpl ate the appoi ntnent of the

arbitrator to be as per the Rules of the Indian Council  of
Arbitration or only fromthe panel of arbitrators naintai ned by
the Council. Thus, on a construction of the arbitration
agreenment in the |light of the decisions brought to“his notice,
the designated Judge, noticing that the appellant had al so
naned an arbitrator without prejudice to its contentions and
that the two arbitrators had nom nated a Presiding Arbitrator
and that Tribunal can proceed to arbitrate on the dispute

al l owed the application and constituted the Tribunal as

chosen by the parties. The designated Judge al so noticed that
the question about the jurisdiction of the Arbitral Tribuna
could be decided by the Tribunal itself.

5. It nmay be noted that his decision was rendered
before this Court spoke on the nature of the jurisdiction of the
Chi ef Justice or of the designated Judge in SBP & CO VS

PATEL ENG NEERI NG LTD. & ANR [(2005) 8 S.C. C. 618]

and held it as a judicial function. The appellant therefore,
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filed a petition under Article 226 of the Constitution of India
chal | engi ng the decision of the designated Judge, on the basis
that the said order was only an adm nistrative order. The

Di vi sion Bench held that in view of the restricted jurisdiction
that the court had in such matters and in the absence of any
injury of any kind to the appellant, there was no reason to
interfere with the decision of the designated Judge nerely
because a wit petition was maintainable to challenge the

sane. The Petition for Special Leave to appeal was filed
originally challenging the decision of the Division Bench in the
wit petition. But subsequent to the decision in SBP &

Conpany (supra), the appellant was permtted to convert the
Petition for Special Leave to Appeal as one challenging the
order of the designated Judge and pursue its challenge thereto
directly in this Court.  Thus, this appeal challenges the
deci si on of the designated Judge interpreting the arbitration
cl ause quot ed above and hol ding that the parties retained the
right to nom nate the respective arbitrators and there was no
obligation onany of the parties to choose only an arbitrator as
per the Rules of Arbitration of the Indian Council of
Arbitration orto proceed only in terns of those Rules for
appoi nt nent of an arbitrator.

6. It i's settled that getting resolution of a dispute by
arbitration is a matter of contract between the part|es So | ong
as the contract does not mlitate against the provisions of the
Arbitration Act, nothing in |law prevents the arbitration
agreenment between the parties being given effect to in full

What is contended by learned counsel for the appellant is that
the arbitration agreenent clearly specifies that “the arbitration
proceedi ngs shall be conducted in accordance w th the Rules
prescri bed by the Indian Council of Arbitration" and this

woul d nean that the procedure for appointnment of an

arbitrator and nmaking a claimfor arbitration nust all be in
terns of the Rules of the Indian Council of Arbitration.

Lear ned counsel points out that under Rule 15 any party

wi shing to conmence arbitration proceedi ngs under the Rul es

of the Council had to give a notice of the request for
arbitration to the Registrar of Indian Council of Arbitration

and to the opposite party and had to follow the procedure |aid
down in those Rules. Learned counsel subnits that the Rules

of the Indian Council of Arbitration had been incorporated in

the arbitration agreenent by the parties and any node of

exercise of right for invoking an arbitration clause other than
the one prescribed by the Rules of the Council would be futile.
Therefore, the notice issued on behalf of respondent No.1
intimating the appell ant of the appointnent of an-arbitrator

and cal ling upon the appellant to appoint an arbitrator, would
not anobunt to a proper invocation of the arbitration agreenent
and there is no failure on the part of the appellant to follow the
procedure agreed to between the parties for appoi ntrent of an
arbitrator resulting in conferment of jurisdiction on the Chief
Justice to appoint an arbitrator in ternms of Section 11(6) of the
Act. In this context, we may specifically record that the

| earned counsel for the appellant agreed that the arbitration

was governed by the Arbitration and Conciliation Act, 1996.
Respondent No.1 had, of course, invoked that very Act.

7. Even going by the Rules of arbitration of the Indian
Council of Arbitration, it is seen that the parties are not
precluded fromhaving a different procedure for appointnent

of an arbitrator. The Rul es, even at the inception, suggests

the incorporation by the parties of an arbitration clause in

witing in their contracts in the follow ng terns:

"Any di spute or difference whatsoever arising
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bet ween the parties out of or relating to the
construction, neani ng, scope operation or

effect of this contract or the validity or the
breach thereof shall be settled by arbitration in
accordance with the Rules of Arbitration of the

I ndi an Council of Arbitration and the award

made in pursuance thereof shall be binding on

the parties."

Rul e 4(c) which is relevant reads:

"In case the parties have provided a different
procedure for appointnent of arbitrator or
schedul e of cost including the arbitrator’s fee,
the Council shall not be bound to process the
case unless both the parties agree to follow
entire procedure or arbitration under Rul es of
Arbitration of the Council."

It is clear fromthe conparison of the arbitrati on agreenent
suggested by the council and the arbitrati on agreenent

bet ween the parties, that the arbitration agreenent between

the parties substantially differs fromthe one suggested by the
I ndi an Council of Arbitration. Secondly, Rule 4(c) is specific
that in case the parties had provided a different procedure for
appoi ntnent of an arbitrator, the Council was not bound to
process the case unless both the parties agreed to follow the
entire procedure or Arbitration Rul es of the Council

Ooviously, a different procedure for appointnment of an
arbitrator or arbitrators had been agreed to by the parties and
respondent No.1 had obviously not agreed to follow the entire
procedure or have an arbitration under the Rul es of the
Council. Therefore, even if one were to apply the Rules, it is
difficult to accept the argunent that respondent No.1l was

bound to invoke the Rules of the Council to put in notion an

ef fective machinery for arbitration.

8. Learned counsel “has referred to the decisions in
FOOD CORPORATI ON OF I NDI A vs. | NDI AN COUNCI L OF

ARBI TRATION & ORS. [(2003) 6 S.C.C 564] and in

GESELLSCHAFT FUR Bl OTECHNOLOG SCHE FORSCHUN

GVBH Vs. KOPRAN LABORATORIES LTD. & ANR. [ (2004

(13) S.C. C. 630] in support of his subm ssion that respondent
No.1 was bound to proceed in terns of the Rules of the

Council. But on a scrutiny of those decisions, it is clear that
the arbitration clauses in those cases were substantially in
conformity with the nodel arbitration clause prescribed by the
Council as quoted earlier and it was in that context that this
Court observed that the Rules of the Council must be foll owed.
The very appointment of the Arbitral Tribunal was to be
according to those Rules. But in this case, it is clear that the
arbitration clause differs considerably fromthe agreenments

i nvol ved in those cases and the parties retained in thensel ves
the right to appoint the arbitrators. Hence, those decisions
cannot be relied on for the purpose of non-suiting respondent

No. 1.
9. The argunent that there is an incorporation of the
Rul es of the Council in the arbitration agreement and hence

those Rul es nmust be given effect to fully, does not take the
appel lant far in this case. On a true construction of the
arbitration agreenent, what we find is that the parties
retained in thenselves the right to name an arbitrator of their
own, who in turn had to name a Presiding Arbitrator so as to
constitute an Arbitral Tribunal. The power to appoint has not
been ceded to the Indian Council of Arbitration. Once the
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appoi ntnents are made and the Arbitral Tribunals are
constituted, the parties have also agreed that the arbitration
proceedi ngs shall be conducted in accordance with the Rules
prescri bed by the Indian Council of Arbitration. The provision
that the proceedings shall be conducted in accordance with

the Rules prescribed by the Indian Council of Arbitration does
not in any manner nilitate against the retention of the power

by the parties of appointing an arbitrator or constituting an
Arbitral Tribunal. Only if there exists any inconsistency

bet ween the two provisions we woul d be called upon to

undert ake the exi stence of reading down one or ignoring one

as ineffective or inconsistent and giving effect to the other
Here in this case, thereis no difficulty in reconciling both the
clauses in the arbitration agreement. As we have noticed,

resol ution of disputes by way of arbitration is a matter of
agreenent between the parties.. |f while contenplating such a
resol ution of disputes they also retain in thensel ves the power
to constitute an Arbitral Tribunal, it cannot be said that there
i s anything wong in such a provision or that the sane cannot

be gi ven effect to. Therefore, the power retained by the
parties to nane an arbitrator each, does not nmilitate either

agai nst the provisions of the Act or against the Rules of the

I ndi an Council of Arbitration. That Arbitral Tribunal once
constituted in terns of the Act, may have to follow the Rul es of
I ndi an Council of Arbitration in that behalf. But as rightly
poi nted out by the | earned Additional Solicitor General who
appeared on behal f of respondent No.1l, when an Arbitra

Tri bunal of persons well versed in lawis constituted, surely, a
proper procedure w |l be followed by themand there is no

reason to insist on a particular procedure to be foll owed. But
obviously, it is not a matter on which we need pronounce now.
Suffice it to say, that we find no infirmty in the interpretation
of the arbitration agreenent by the designated Judge and in

the constitution of the Arbitral Tribunal as presently
constituted. W are also inclined to think that no prejudice is
caused to the appellant and no injustice is involved in the
constitution of the Arbitral Tribunal. W therefore affirmthe
order of the designated Judge and dismiss this appeal. W
expect the Arbitral Tribunal to enter upon the reference

wi t hout any further delay and pronounce its award within

ni ne nonths of its entering upon the reference.

10. The appeal is thus disnissed with the above
expectation. The parties are directed to suffer their respective
costs.




