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ACT:

Hi ndu Law Endowrent - Tenpl e- Publi ¢ Tenpl e-
Condi tions of-Inam Register-Entries-If could  be
accepted at their face value-H ndu Religious
Endowrents Act, 1926 (Mad. 2 of 1927), s. 9. cl
12.

HEADNOTE

The Enperor Aurangazeb made certain grants to
one Mikul das Babajee, founder of the institution
Poohari Fakir Sadavarthy, for the purpose of his
mai ntenance and to carry on the distribution of
Sadavarthy to Fakirs etc. The sixth -head of the
institution built a shrine for his private
worship. It was adj unct to the aforesaid
institution, and the public had no access to it
wi thout the pernission of Mahant. The incone from
various properties granted to the founder and his
di sciples had been regularly wutilised for the
mai nt enance of the head of the institution and for
distributing charities for the Sadhus and
pilgrins; a part was spent on the expenses of the
worship in the tenple. The Board of Comm ssioners
for Hindu Religious and Charitable Endownents,
Madras held that the tenmple in suit was a public
tenple. The sole question for determ nation was
whether this institution was a public tenmple as
defined in the Act.
N

Held, that an institution would be a public
temple within the H ndu Religi ous Endowrents Act,
1926, if two conditions are satisfied; firstly,
that it was a place of public religious worship
and secondly, that it was dedicated to, or was for
the benefit of, or was used as of right by the
H ndu Community, or any section thereof, as a
pl ace of -religi ous worship.

VWen there be good evidence about the tenple
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being a private one, the nere fact that a nunber
of people worship at the tenmple, is not sufficient
to cone to the conclusion to the tenple nmust be a
public tenple to which those people as a matter of
right as it is not usual for the owner of together
tenmple to disallow visitors to the tenple, even if
it be private one.

In the present case the description of the

templ e with respect to its construction
equi pent, practices, observances
277

and the formof worship are not inconsistent with
the inference fromthe ‘other evidence that the
temple is not a public tenple. The tenple is not a
tenmple as defined in the Act ‘and it is not used as
of right by Hi ndu  Comunity, or any section
thereof, as a place of religious worship.

Hel d, further that the Inam Register is of
great evidentiary value, but that does not nean
that the ‘entry or entries in-any particular colum
or columms be accepted at their face val ue without
gi ving due consideration to other matters recorded
inthe entry itself.

JUDGVENT:

ClVIL APPELLATE' JURISDICTION.~ Civil Appea
No. 87 of 1959.

Appeal from the judgnent- and decree dated
April 6, 1955, of the forner Andhra Hi gh Court in
A.S. O No. 134/50.

T. V. R Tatachari, for the appellants.

Bhi masankaram K. R Choudhuri and T. M Sen
for the respondent.

1961. Decenber 21. The Judgnent of the Court
was delivered by:

RAGHUBAR DAYAL, J.-This is an appeal on a
certificate granted by the High Court of Andhra
Pradesh, against the judgnent and order of the
Hi gh Court reversing the judgnent and order of the
District Judge, Vizagapatam holding that the
place of worship in suit was not a tenple as
defined in the Madras Hindu Religious Endowrents
Act, 1926 (Madras Act |1 of 1927), hereinafter
cal l ed the Act.

On March 28, 1947, the Board of Comm ssioners
for Hindu Religious & Charitable Endownents,
Madras, held the institution in suit to be a
temple as defined in the Act. The appellants,
thereafter filed a petition under s. 84(2) of the
Act, in the Court of the District Judge,
Vi zagapatam and prayed for the setting aside of
the order of the Board. They alleged that the

institution, known as t he Poohar i Faki r
Sadavart hy, at Bondi | i puram Chi cacol e, a
ongstanding institution, was started by one
Mal ukdas

278

Bavaj ee, some tinme during the reign of the Myghu

Enperor, Aurangazeb. The Enperor, in recognition

of the Bavajee's piety and devotion to God, nade
certain grants to himwth the object and purpose
of enabling himto maintain hinmself and carry on
the distribution of Sadavarthy to Fakirs and
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Sadhus and to pray to God for the prosperity of
the Enpire and Enperor, according to what was
stated in the well-known historical works Iike
Bhakt hamal a by Maharaj a Raghunandha Singh Deo of
Rewa.

The institution flourished and continues up
to this day. The original plaintiff No. 2, Rajaram
Das Bavajee, was the ninth in succession fromthe
founder Malukdas Bavajee. He died during the
pendency of the proceedings and is now represented
by appellant No. 2, Mhant Gangaram Das Bavaj ee.
Sit hal das Bavaj ee, the sixth head of the
institution, who lived in the first half of the
Ni neteenth Century built a tenple and installed
therein certain idols for his private worship. The
shrine was an adjunct of the institution Poohar
Fakir Sadavarthy. It is alleged to be a private
tenmpl e known as Jagannadhaswam - tenple, Bal aga,
and is neant for the worship of the Mahant and his
di sci pl es, one of whom conducts the daily worship.

The incone from the various properties
granted to Ml ukdas Bavaj ee or his successors had
been regularly utilised for the maintenance of the
head of the institution and for distributing
charities to the/ sadhus and pilgrins passing
through Balaga. A part of the inconme was, however
spent on the expenses of the worship in-the tenple
and the incidental expenses connected with it.

The r espondent Board deni ed t hat
Jagannadhaswam tenple was a private place of
worship, that the public had no access to it
wi thout the pernmission of the Bavaj ee and alleged
that the tenple possessed all the features of a
pl ace of public
279
religious worship and was dedicated to or for the
benefit of or used as of right by the H ndu
conmunity as a place of religious worship.

The appellants exam ned five wtnesses,
including plaintiff No. 2, in support of their
case. The respondent exam ned one wtness. The
plaintiffs also filed a nunber of documents. The
respondent filed a few docunents which included
the Board's order dated March 28, 1947, and its
encl osure.

The learned District Judge concluded, from
the evidence, that Jagannadhaswam tenple was not
a tenple as defined in the Act, it being a private
tenmple existing for the benefit of the appellants
only. He therefore set aside the inpugned order of
the Board. On appeal, the High Court cane to a
di fferent conclusion and allowed the appeal. It
mainly relied on the entries in the Inamregisters
with respect to the institution and on the
following facts which it considered to be
est abl i shed

(i) the tenpleis a very old tenple

constructed in or about the year 1750;

(ii) the tenple has the structure and
polity of a public tenple;

(iii) there are utsava vigrahans and
vahanans;

(iv) it has a big compound wall wth the
gate opening into the Chinna Bazaar Road;

(v) regular worship is performed every
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day at the schedul ed ting;

(vi) there is an archaka who perforns
wor shi p;

(vii) a large nunber of pilgrins attend
every day and partake in the food given after
nai vedyamto t he CGod

280

(viii) there are utsavams and the
rat hot savamwhich is particularly conducted
on large scale and is attended by nmenbers of
the public.

The High Court relied on the statenment of the
solitary wtness examned for the Board and
rejected the statenments of the w tnesses exam ned
for the appellants.

The sole question for determination in this
appeal is whether this “institutionis a 'tenple
as defined in the Act. Cause (12) of s. 9 of the
Act reads:

"“Tenple neans a  place, by whatever
designation known, wused as a place of public
religious worship -and dedicated to, or for
the benefit of, or wused as of right by, the
H ndu conmunity, or any section thereof, as a
pl ace of religious worship."

The institution in suit wll be atenmpleif two
conditions are satisfied. One is that is a place
of public religious worship and the other is that
it is dedicated to or is for the benefit of, or is
used as of right by, the H ndu comunity, or any
section thereof, as a place of religious worship.
W are of opinion that the oral and docunentary
evidence fully establish the appellants’ case that
it is not atenple as defined in the Act.

The docurments on record and bearing dates
from1698 to 1803 A D. nention the grants to be
for the purposes of the Bavajee, i.e., the head of
the institution. The first docunent, Exhibit P-1
(is of the Hizri year 1117, corresponding to 1698
A.D., and purports to be executed by Ibrahi m Khan
Bahadur, a hunble servant of Badshah Al angir
Gnhazi., i.e., Enperor Aurangazeb. This order says:

"The village of Cheedival asa, Boonanal
Par gana Haveli (town) towards Kaling of the

281

said Sirkar, has been fixed and continued as
a conplete inam in favour of Poohar i
(Pooj ari) Fakir Sadabarty in accordance with
the Sanads of the previous rulers. Meanwhile,
inview of the clains of the said person it
has been confirmed as per endorsenment in
accordance with nonooli (usage) and rnustamr
(continuing, lasting long). It is necessary
that the said village be placed in the
enj oynent  of the said person so that,
utilising the incones thereof for his own
mai nt enance, he nay engage hinmself in praying
for the stability of the State till
eternity.”

The purpose of the other grants is stated in
practically simlar terns aud it is necessary to
guote them None of the grants of |and or other
property on record bears a date subsequent to that
of the year 1803 A.D. The documents, Exhibits P-
47, P-48 and P-49 are orders of the Collectors and
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refer to the villages of Cheedi val asa and
Thal | aval asa, and the last two state that the
i ncome of these two villages was given for
sadavarty (feeding) for the respective year to
Phal ari (Phul hari) Bavaji. There is no mention in
any of these two docunents that any grant was
being nade for the purposes of the tenple or for
the purposes of the Bavaji as well as for those of
a tenple.

The only reference to the construction of the
temple is in Exhibit P-52, an extract from the
Regi ster of Inans dated May 22, 1865, with respect
to village Vanzangi. The nane of the village,
however, does not appear in the docurment itself.
It is stated in this docunent:

"About century ago, the trustees built a
tenmpl e of Jagannadhaswany."
According to this note, the tenple my be said to
have been built in~ about 1760 A.D. The docunents
of the period from1761 to 1803 A.D. Exhibits P-31
282
to P-49, do not record that the grants under them

were for the expenses of the tenple as well. The
grants sinply nention themto be for the expenses
of Fakirs, in the name of Pooharii Faki r

Sadavarthy, and not /for the tenple. The non-
reference to the tenple in the various docunents
is consistent with the tenmple being for the
private worship of « the head of “the Sadavarti
Institution and being an adj unct to t hat
institution, as in that case there was to be no
grant to the tenple and the grant had to be to the
Sadavarti institution or to its head.

It is also a mtter for surprise that no
i ndependent grant to this tenmpl e was made
subsequent to its coming into existence. Some one
religiously and charitably disposed could have
t hought of endowi ng some property to this public
temple erected by the Head of —a well-known
institution in that part of the country, where, it
has been held judicially, there is a presunption
of a tenple being a public tenple. W may make it
clear that anbng the docunents referred to, we are
not at the nmonent including entries in the |nam
registers. It follows from an examination of the
various docunments of the period between 1608 and
1803 A.D., that the various endowrents were for
the Fakir or Bavajee who ran the Sadavarti
institution and that none of the grants was for
the temple or even for the Sadavarti institution
itself, it being always in the name of the Bavajee
in charge of that institution.

Bef ore discussing the entries in the inam
regi sters which carry great weight, we may first
refer to the Rules in pursuance of which the
entries in the Inamregisters were made, after due
i nvestigation. The various extracts fromthe | nam
regi sters which have been filed show that the
proposals for the grant were confirned under rule
3, clause (1), tax free. This makes it of
i nportance to consider the rule
283
thus referred to. It is one of the rules for the
adj udi cation and settlenment of the inamlands of
the Madras Presidency and is quoted at page 219 in
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the case reported as Arunachellam Chetty v.
Venkat achal apat hi Guruswami gal (1)

"If the inamwas given for religious or
charitable objects, such as for the support
of temples, mpsques, colleges, choultries,
and other public buildings or institutions,
or for services therein, whether held in the
nanes of the institutions or of the persons

rendering the services; it will be continued
to the present holders and their successors,
and wll not be subj ect to further

interference, so long as the buildings or
institutions are maintained in an efficient
state, and the services continue to be
performed according to the conditions of the
grant."

It was al so said at page 217:

"But the Inam Regi ster for the year 1864
has been  produced, and to it their Lordships
attach i nportance. It is true that the nmaking
of this Register was for the ultinmate purpose
of determining whether or not the |ands were
tax free. But it nust not be forgotten that
the preparation of this Register was a great
act of state, and its preparation and
contents wer e t he subj ect of nmuch
consi deration under el aborately detail ed
reports and ninutes. It is to be remenbered
that the Inam  Conm ssioners through their
officials made inquiry on the spot, heard
evi dence and examned docunments, and wth
regard to each individual property  the
CGovernment was put in possession not only of
the concl usion cone to as to whether the | and
was tax free, but of a statement of the
history and tenure of the property itself.
Wiile their Lordships do not doubt that such
a report would not displace actual

284
and authentic evidence in individual cases;
yet the Board, when such is not avail abl e,

cannot fail to attach the utnost inportance,
as part of the history of the property, to
the information set forth in the |nam
Regi ster."

Exhibit P-50 is the extract from the | nam
Regi ster No. 48 relating to village Tall aval asa in
the Taluk of Chicacole in the district of Ganjam
The not e of the Deput y Col | ector, I nam
Conmi ssioner, records inter alia the follow ng
particul ars:
(1) The village was granted originally
by the Nawab Mafuz Khan in Hziri 1155
corresponding with A.D. 1739 to one |Inandar
Bairagi; as the original sanad is not
forthcoming it is inmpossible to nmention here
without entering into details, the object of
the grant and the tenure of the village. This
nokhasa jahagiri is in possession of the
person in colum (l1l) who is known by the
nane of Pal ahara Mahant Bartudoss Bavaji, 'a
Bairagi’ .
(2) This Bartudoss Bavaji pleaded that
this village and three other villages were
granted in the district by the forner Rulers
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for Sadavarti and for <certain other Divine
Service, and that the proceeds of themwere
appropriated to the expenses attendant on the
templ e of Sri Jagannadhaswam to some extent
and to distributing Sadavarti or supplying
victuals, fire-wood, etc., or dressed food to
Bairagis and others resorting to Ranmeswaram
from Benaras and vice versa

(3) This Bartudoss Bavaji produced a
sanad of Sri Seetaram Ranzi Maharaja, the
f or mer zam ndar of Vi zi anagar am in
Vi zagapatam district, gr ant ed to one

CGopal adass Pal ahari ' Bavaji, dated Subhakrutu
year, corresponding with A D 1782. This
Sanad

showed that the said GCopal adass was then a
manager of ~the branch of charity and that
this village was granted free fromany tax in
lieu of the inconme in the villages of Bal aza,
Pet rani valasa and Ser umphannadpur am whi ch
were granted originally by the authorities
for the support of the charity and which were
resumed and incorporated with circar |ands.
The sanad explicitly stated that the proceeds
of the village were to be appropriated for
Sadavarti .

(4) On the whole it appears that this
nokhasa was granted for ' Sadavarti’ and for
the support of the templ e of Sri
Jagannadhaswam in Balaga. There is a Bairag
Mattam in Bal aga and a temple of  Sri

Jagannadhaswami .... This is therefore a
charitable grant. To keep up the ~object of
grant, | think the village may be confirmed

on its present tenure.

(5) Colum 8, neant for noting the
description of the inam nentioned:

"Granted for the support for t he
Sadavarti Bairagi mattamin Balaga and of the
templ e of Sri Jagannadhaswam in  the sane
village now efficiently kept up.

(6) In colum 10, wunder the heading
"hereditary, unconditional for life only or
for two or yihre lives” is ment i oned
"hereditary’.

(7) Colum 11 neant for recording. the
name of the grantor and the year of ‘the
grant, nentions, under it, Mfusu Khan Nawab,
dated Hijiri 1155.

(8) In colum 13, Mandasa Pal ahari
Bairagi is mentioned as the original grantee.

(9) Under colum 18, referring to
rel ati onship to ori gi nal grant ee or
subsequent registered holders, is witten
' Sadavarti

Bairagi mattam and the templ e of Sri
Jagannadhaswam in Balaga Trustee Pal ahara
Mahant Barta Dasu Bavaji’.

It is clear fromthe fact that the grant was

considered "a charitable grant’ that the grant was
not taken to be for the purposes of the tenple,
but was taken to be a grant for the purposes
Sadavarti. This 1is also clear fromthe Statenent
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of Bartudoss Bavaji that it is only a part of the
proceeds which is spent on the tenple and not a
maj or portion of the proceeds, as his statenment is
to the effect that the proceeds are appropriated
to the expenses attendant on the tenple 'to some
extent’. There 1is no suggestion that the tenple
was in existence in 1739 A. D. when the grant was
made. This makes it clear that no grant could have
been nade for the expenses of the tenple and that
a small portion of the proceeds was naturally
spend on the tenple by the Bavaji after the tenmple
had been constructed. Any statement in these
entries about the grant being both for Sadavarti
and for the expenses of the tenple appears to be
due to the wong inference of the person nmaking
the enquiry. He could easily conmit such an error
on account of the  existence of a tenple at the
time of the enquiry and on account of the
expression 'divine “service' . The 'divine service

really neant, as would appear fromthe expression
in the other docunents of the period 1698 to 1802
A.D., service by way of prayers for the stability
and continuity of the State’.

The expr essi on t hat the grant was
"hereditary’ also supports the conclusion that the
grant was to the Bavaj ee personally and not to the
temple even if the tenple existed at the tinme of
the original grant. \In fact, the sanad granted by
Seet aram Ranzi Maharaja and produced before 'the
enquiry officers explicitly stated that” the
proceeds of the village were to be appropriated
for Sadavarti .

287

This extract therefore supports the case of
the appellants even though the name of the tenple
has been nentioned along w th Sadavarti Bairagi
The confirmation of the grant,  tax free, was
recomended by t he Deput y Col | ector, I nam
Conmi ssi oner, under Rule 3, Cause (1). The order
of the Oficiating Inam Commi ssioner dated July
1864 is: 'Confirmed on present tenure’; and col umm
9 described the tenure as 'tax free’

Exhibit P-51 is the extract from the |nam
Regi ster in the Zam ndari estate of Tekkaly in the
Chicacole Taluk, GanjamDistrict, and relates to
the village Chinna Zavanapalli. The report of the
Deputy Collector shows that the claimof the then
Bavajee was that the village was granted in the
nane of Copal adass, trustee and priest of the
mattamin Hjari 1165, corresponding to 1752 A D.
It further records:

"It is explained by the Zanmindar’s
shiristadar on behalf of the Zam ndar that
this was granted for the support of the
mattam and this is not a personal grant. This

was entered in the permanent settlenent
account as an agrahar. The object of the
grant is to feed Bairagis and etc., who

travel between Benaras and Rameswaram or
supply victuals clothes and etc. This branch
of charity is known by the nanme of
"sadavarti’. The proceeds of this village
with the other villages, which granted for
the support of the charity are appropriated
to sadavarti and to worship the idols in the
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temple of the mattam. As this is granted on
the whole for the support of the charity
branch, it should, | think, be confirned on
its present tenure."
The entries under the various col ums are
practically on the lines of the entries in Exhibit
P-50. The entries in this register also support
the case of the appellants to the extent that the
origi nal grant
288
in 1752 A. D., was to the then Bavaj ee and was for
the purposes of the charity.

Exhibit P-52 is the extract fromthe Register
of Ilnamse wth respect to village Vanzangi. It
records very clearly:

"The object” of this grant is to give
"sadavarti’ to travellers, t hat is,
distributing alns and supplying victuals to
travell ers. This grant was nade during the
reign of 'Alangir Padsha'. Ever since the
I namis —continued undi sturbed. ~About century
ago, the trustees built a temple of
Jagannadhaswarny. Now in addi tion to
distributing allns and giving Sadavarti to
Bairagis and /others, the idol in the tenmple
i s worshi pped and annual festivals are nade.
It appears that the Trustee .is  defraying
charges to neet the object of the grant and
that he is not mis-appropriating the proceeds
of the Inamin any way."

The inam was confirmed as a charity grant to
Mandasu Sadavarty Charity according to the terms
of the grant. This extract is of great inportance
as it, in clear terms, nentions that the object of
the grant was to give sadavarti-to travellers and
that it was confirmed as a charity grant to this
charity. It speaks of the erection of the tenple
and still states that the Trustee was defraying
the charges to neet the object of the grant. This
i ndicates that the expenses of the tenple were
taken to be incidental to the expenses of the
entire sadavarti and that the tenple was just an
adjunct to the sadavarti institution

Exhi bit P-7, Parwana dated Novenber 15, 1722,
corresponding to 14th day of Rabial Awwal, 1135
Hjiri, refers to the grant of this village to
Poohari Fakir Sadavarti .

Exhi bit P-53 is the extract fromthe Register
of Inams relating to village Ragolu in Chicacol e
289
Taluk. It records: 'In the sanad it was nentioned
that the inamwas given for the support of fakirs
to the original grantee about a century ago. The
ot her notes in this extract are practically
identical with those in Exhibit P-52. The fina
order of the Inam Conmi ssioner was also in terns
simlar, and was 'confirned to the fakirs the
sadavarti charity according to the grant, free,
there being no excess. It is interesting to note
that in colum 2 (general class to which inam
bel ongs) is noted 'Dewadayam, i.e., dedicated to
CGod; that in colum 8 neant for the description of
the inam is noted: ’'for the support of Pagoda of
Sri Jagannadhaswani in Bondilipuram, and that the
entry in colum 11 indicates that Anavaruddi n Khan
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Bahadur nade t he gr ant in Hijiri 1171
corresponding to 1754-55 A, D. It is clear that
the note about the land being dedicated to God is
wong in viewof the definite statenent that the
Sanad nmentioned that the inamwas given for the
support of fakirs to the original grantee (Mandasa
Pal ahari Bairagi in Colum 13) about a century ago
and that it was the trustees of the institution
who constructed the tenple. Wen the tenple was
constructed by the trustees of the institution

viz., the Sadavarti institution, the origina
grant could not have been to the tenple or to God.
The entries in this extract confirm the

construction we have placed on sinmlar entries in
Exhi bit P-52 and other extracts indicating the
grant to the tenple.

Exhibit P-54 is the extract from the Inam
Regi ster of No. 85 ’'Tallavalasa in the Tal uk of
Chicacole in the  District of Ganjam It s
nentioned in this that Pratapa Rudra Narayana Devu
granted this village to Falar GCosayi for the
support of the 'Bavajee’ or Swam, in Hiziri 1141
whi ch woul d correspond to ~about 1747 A. D. It is
also noted in the report that the object of the
grant was that the proceeds shoul d be appropriated
for divine purpose and that the proceeds were
appropriated to the tenple and sadavarti. The note
"for the support
290
of the pagoda of Jagannadhaswam’' in colum 8
nmeant for the description of the inam- again,
appears to be an entry nade under an- erroneous
i npression. There was no tenple in existence when
the grant was made in about 1747 A. D

Exhibit P-55 is an extract fromthe Register
of Ilnams in the village of Balaga of Chicacole
tal uk dated August 13, 1881. It ( nmentions, under
the heading ’'by whom granted and in what vyear
"the grant was nade by Rajah Narayana Gazapati raz
Bahadur under orders of Al angir Padsha on 14th My
of Hiziri 1171 corresponding wth English vyears
1754-55. It is also noted: the Sanad granted is in
existence.’” It is stated therein that as these
| ands appear froma former firman to have been
granted to Sadavarti Mandass Bavaji for planting
topes and rai sing buildings; they should be
restored to himin pursuance of the | ong standing
right. This neans that the firman, which was not
forth comng during the inamenquiry, dated from
very early time. It nust be noted again that this
extract also describes the inamas Devadayam .
e., dedicated to God. Again, clearly, this entry
is wong in view of the sanad which was in
exi stence clearly stating that the lands were
granted under a firman to Sadavarti Mandass Bavaj i
for planting topes and raising buildings and al so
inview of what is recorded in Exhibit P-12, a
parvana of 1742 A.D., wunder the seal of Nawab
Jafer Ali Khan. It records:

"It has been proved that Mandas, the

successor of Poohar i (Pooj ari) Faqi r

Sadabarti has, per endorsenent six kattis of

| and, free fromassessnment, in the village of

Bal aga and etc., villages of the said Havel

Sircar, fixed for the expenses of the com ng
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and going Fakirs in accordance wth the

sanads of the previous rulers. Therefore in

consi deration
291

of the blessings to follow, it has been

confirmed as of yore."

It was the result of this wong view of the
enquiry officer that the I nam  Conmi ssi oner
confirmed the grant free of quit rent so long as
the service was kept up, presumably the service of
the deity, as the distribution of charity would
not be properly described as ’service.

The fact that the ‘|'nam Conmmi ssioner treated
the grant relating to Exhibit P-50 to be in
support of Sadavarti and for support of the tenple
of Sri  Jagannadhaswami, woul'd not make the grant
for the purposes of the tenple when the tenple was
itself not in existence at the tinme the grant was
made and ‘when a Jlater sanad referring to it
definitely stated that the original villages were
granted for the purposes of charity. The
observati ons of t he Privy Counci | in
Arunachel anmis Case (1) that in the absence of the
original grant the  Inam Register is of great
evidentiary val ue, /does not nean that the entry or
entries in any particular colum or colums be
accepted at their face value wthout giving due
consi deration to other matters recorded in  the
entry itself. W have already -stated that 'the
"divine service’ referred toin this entry does
not refer to any religious worship but to the
prayers to be offered by the grantee for the
preservation of the State.

We do not find anything on record to support
the observations in the H gh Court judgrment that
the Bavajee, with the consent of the Ruler for the
time being, constructed a tenple and appropriated
the incone for carrying out the worship of the
tenmple. No docunent states that the tenple was
constructed by the Bavajee after obtaining the
consent of the ruler for the time being. Exhibits
P-52 and P-55 just nentioned that the trustees
built a tenple of Sri Jagannadhaswanmi . The

292
expression '"trustees’ refers to the trustees of
the Sadavarti institution and not to the trustees

of the tenple as such. There is nothing in these
docunents to support the view that the tenpl e was
built with the consent of the ruler for the tine
bei ng.

The appellants examined five witnesses to support
their case that the H ndu public have no right to
offer worship in the tenple which is a private
tenpl e. The | earned Judges described the statenent
of Janardhana Prasad Bhatt, P.W 4, as worthl ess.
No particular reliance is placed on his statenent
by the appellants in this Court. The appellants,
however contend that the statenents of the other
Wi t nesses have been rejected by the Hi gh Court for
i nadequat e reasons.

The first witness is Iswara Satyanarayana
Sarma, P.W 1. He was aged 63 at the tine of his
deposition in 1949. He was a Sanskrit and Tel ugu
Pandit in the Minicipal H gh School and practised
as an Ayurvedic Doctor. He has given reasons for
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the view that the tenple is not a public tenple.
It is not necessary to refer to them His
statenment, has been rejected as he was consi dered
to be interested in the Mahant who had been his
patient and as the statenent nade by him that

peopl e including the sishyas, i.e., the disciples,
take perm ssion of the Mahant for worshipping, was
considered artificial. This witness did not state

that even disciples had to take perm ssion of the
Mahant for worship and so the latter reason was
based on an erroneous inpression of his statemnent,
The nere fact that the Mahant consults himfor his
ailments and the ailnments of other sadhus is no
ground for himto nmake fal se statenments. He is not
under obligation to the Mahant. It may be that the
Mahant is under obligation-to him

The next witness is P. Kaneswara Rao, P.W 2.
He is aged about 30 years. He was the
293
Addi tional Public Prosecutor of Vizagapatam had
been Municipal Councillorfor a decade, President
of the Co-operative Central Bank and resided cl ose
to the tenple. He was in a very good position to
know about the public worshi pping at the tenple as
a matter of right, He stated that he never found
the public wusing the tenple and that he hinself
m ght have visited the tenple roughly -about
hundred tinmes. He was put a direct question  in
cross-exam nation and . gave a clear-cut answer. He
deni ed from personal know edge that the place was
used as a place of public religious worship and
that nenbers of the public who were Hindus had a
right of access to the tenple for ~purposes of
religious worship. It may be mentioned  that the
guestion also referred to the tenple being built
as a place of public religious worship and the
answer would include a denial of (this fact. It is
obvious that the witness could not have known
anything about it. He seened to have overl ooked
the significance of this part of the question. W
do not consider that his denying this fact on
personal know edge affects his veracity in any
way, and especially, when he further stated that
his personal know edge consisted of three facts:
(i) his attending the Rathayatra and seeing that
no offerings of harati and dakshina were  made;
(ii) his not seeing any nmenber of the public
entering the tenple whenever he entered into the
temple; and (iii) whenever he entered the tenple,
he took the perm ssion of the nahant. The | earned
Judges rej ected hi s testi nony with this
observati on:
"The evidence of this wtness is nore
like an advocate supporting the case of
mahant than that of a w tness, who has cone
into the wi tness box to speak of facts. The
aforesaid facts based on hi s per sona
know edge afford a very slender foundation
for the conclusion which this witness has so
bol dly asserted in the w tness box."
294

The expression ’'the aforesaid facts’ had
reference to the facts on which his persona
know edge was based. These facts, in our opinion
afford good ground for the view expressed by him
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that the tenple was not a public tenple. He
visited the tenple so nany tinmes, and never saw
any nenber of the public visit it. He hinmself took
perm ssion from the Mahant when he entered the
tenmple. Nothing could be better corroboration of
his own statenent than his own personal conduct in
seeking perm ssion fromthe Mahant. W do not see
any good reason for discrediting his testinony.
The next witness is G Venkata Rao, P.W 3,
aged 48 vyears. He is a chairman of the Minicipa

Council, Chicacole, Secretary & Vice-President of
the Co-operative Central Bank. Hi s statenent has
been consi dered to be very artificial. Hs

statenment that whenever he visited the tenple he
asked the perm ssion~ of ‘the Mhant is good
corroboration of his statenent that he considered
the temple to be a private tenple and not a public
one. The facts that the Mahant is also a Minicipa
Conmi ssioner and consults him  occasionally as a
doctor, are no good grounds to discredit him

The last ~witness the plaintiff No. 2, the
predecessor of the appellant No. 2. He is
undoubtedly interested in the success of the
proceedi ngs started” by him But that alone is no
reason to ignore 'his statenent altogether. 1In
fact, his statenent should be accepted in view of
the support it gets fromthe statenents of the
other three witnesses just referred to.

It is very significant, as pointed out by
| earned counsel for the appellants, that none from
the Hndu public of the place has been exam ned
for the respondent in support of its contention
that the Hindu public go to this tenple for
worship as a matter of right. Quite a good number
of peopl e
295
shoul d have been available for the purpose if it
was a fact.

The respondent, on the other hand, exani ned
only M Adi narayana Rao, who had been lnspector of
H ndu Religi ous Endowrents Board of the Chicacole
division from 1946 to 1948. He «certainly states
that the tenple in suit is a public tenple in
which all people can go as a matter of right for
worship. It is a npot question as to how he can
make such a statement even if he had seen a numnber
of people entering the tenple and worshipping
there, which itself is not a fact. Wen there be
good evidence about the tenple being a private
one, the nere fact that a nunber of people worship
at the tenple is not sufficient to come to the
conclusion that the tenple nmust be a public tenple
to which those people go as a matter of right as
it is not usual for the owner of the tenple to
disallow visitors to the tenple, evenif it be a
private one. He stated that there were severa
festivals like Nethroshasevam the car festiva
and kal yanam In cross-exanination he had to adnit
that he had not visited the kalyan festival and
did not know when it was celebrated. This is
sufficient to indicate that he is a zealous
witness. He stated that there was an archak, but
he could not give the archak’s nane. Ordinarily,
it need not have been expected of him to have
known the archak’ s name. But, considering that he
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was an Inspector of the Board and had visited the
temple officially also and had to subnmit a report,
it is rather difficult to believe that if he had
really found an archak, a priest other than the
Mahant and his disciples, he wuld not have
considered it essential for the purposes of his
enquiry to know his nanme. W see no reason to
prefer his shaky statenent to the statenents of
the witnesses exam ned for the appellants.
296

We need not consider the statenents of the
witnesses with respect to the features associ ated
with the public temple ‘and which are said to be

absent in the tenple in suit. It is admtted by
the respondent’s witness that thereis a Tuls
pl ant before the shrine. It is strenuously urged

for the appellants that- no public has a Tulsi
Kotta, and this contention seens to find support
from the statenent nmade by the respondent’s
wi tness . in reexam nation that generally, in Oiya
temples no flag-staffs are located and Tuls

plants are grown instead. The description of the
templ e with respect to its construction

equi pment, practices, observances and the forns of
worship are not inconsistent wth the inference
fromthe other evidence that the tenple is not a
public tenple.

The statenent = of the respondent’s wi tness
that generally Oiya tenples have no flag-staffs
and have Tulsi plants has significance in one
ot her connection also. It was said in Mindancheri
Koman v. Achuthan Nair (1) at page 408 that in the
greater part of the Madras Presidency, where
private tenples were practically unknown, the
presunption is that tenples ~and their endowrents
formpublic charitable trusts. The presunption is
certainly rebuttable. The evidence in this case
sufficiently rebuts it. The tenple is situate at a
pl ace which was practically at the boundary of the
Madras Presidency, and close to the conmmon
boundary between that Presidency and Oissa. The
presunption with respect to the tenmple in the
Madras Presidency, therefore, will be a very weak
one with respect to the tenple so situated.

W are therefore of opinion that the tenple
insuit is not a tenple as defined in the Act as
it is not used as of right by the H ndu conmunity,
or any section thereof, as a place of religious
worship. W therefore allow the appeal with costs
t hroughout, set aside the order of the Court bel ow
and
297
restore the order of t he District Judge,
Vi zagapatam setting aside the order of the Board
dated March 28, 1947.

Appeal all owed.




