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ACT:

Limtation Act . 1908, S. 19(1) - Acknow edgnent of
[iability--Wat amounts to-Authority to make acknow edgnent
on behal f of corporation, when can be inplied.

HEADNOTE

Prior to January 18, 1944 six conpanies “including Ms.
Lakshmiratan. Cotton MIlls Co. Ltd. (the appellant-conpany)
and the Alumnium Corporation of India Ltd. (respondent
corporation) were jointly managed by two groups known as the
Si nghani a and CGupta groups. As a result of disputes between
the two groups there was a reference to arbitration. After
January 18, 1944, the date of the award, the aforesaid six
concerns were brought under the managenent and control of
one or the other of the two groups- The Corporation cane
under the control and managenent of the Singhania group. In
cl. 9 of the award it was said that the award did not cover
the advances which either party or their separate firns my
have nade to all or any of themor their noneys which may be
in deposit with themand that they woul d be payabl e and paid
in their wusual course. After the award the appellant-
Conpany sent a statenment of account in respect of advances
made to the respondent corporation, and expenditure-incurred
on its behalf. The statenent was objected to. on'the ground
that the appellant conmpany had not properly maintained. its
accounts during the period of joint managenent.  Efforts at
reconciliation of accounts having faded the appellants filed
two suits claimng Rs. 3,56,207.9.6 and Rs. 72,595:4.6 from
the Corporation, being suits Nos. 63 and 65 of 1949. In
suit No. 63 of 1949 it was claimed that the suit was wthin
time as after adjustnment of several itens in 1946 and 1947 a
sum of Rs. 2,96,110..11.6 was found due to the appellant-
conpany and that in any event the suit was saved from being
barred by lintation by a letter (Ex.. 1) dated April 16,
1946 addressed by s the Secretarycum Chief Accountant of the
Corporation, thereby acknowl edging the Iliability of the
Corporation to pay the anount which would be found due and
payabl e under the said accounts. Similar avernents were
made in, Suit No. 65 of 1949. The witten statenents filed
on behalf of the Corporation inter alia pleaded that the
said claimwas barred by limtation, that the said letter
di dnot amount to an acknow edgement within the meaning of s.
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19 of theLimtation Act, 1908 which was then applicable to
the suits, and lastly,that even if the said letter did
amount to an acknow edgenent, it wasnot binding on the
Corporation. The trial court decreed the suits but theHi gh
Court dismissed themas being time-barred. In appeals to
this Courtthe questions that fell for consideration were (i)
whet her the letter in guestion anmount ed to an
acknow edgnent; (ii) whether it was an acknow edgenent by the
corporation, and if not (iii) whethe'r the Secretary-cum
Chief Accountant had authority express or inplied. to
acknow edge liability on behalf of the Corporation so as, to
bi nd that corporation. Allow ng the appeals,

HELD: (1) (a) Fromthe provisions of s. 19(1) of the
Limtation Act, 1908 it is clear that the statenment on which
the plea of acknow edgenent is founded nust relate to a
subsisting liability as the section requires

624
that it must be made before the expiration of the period
prescribed by the Act. It need not, however, anbunt to a

prom se to pay, for an acknow edgenent does not create a new
right of action but nerely extends the period of limtation

The statenent need not indicate the exact nature or the
specific character of the liability. The words used in the
statement in question, however, nust relate to a present
subsisting liability “and indicate the existence of jura

rel ati onshi p between the partes such as, for instance, that
of a debtor and a creditor and the intention-to admit such a
jural relationship Such an intention need not be in express
terns and can be inferred by inplication or the nature of
the admi ssion and the surrounding circunstances. CGeneral ly
speaking a liberal construction of the statenment in question
shoul d be given. That of course does not nean that where a
statement is nade without intending to admit the existence
of a particular jural relationship, suchan intention should
be fastened on the person meking the statenment by an
i nvol ved or a far fetched reasoning. [ 629 C E]

Khan Bchadur Shapoor Freedoom Mazda v. Durga Pr osad
Chamaria, [1962] 1 S.C. R 140, Tilak Ramv. Nathu, AI.R
1967 S.C. 935, 938, 939, Green v. Hunmphreva, [1884] 26 Ch.
D. 474, 481, Tajpal Saraogi v. Lallanjee Jain, C/A No.
766/ 62 dt. 8-2-1965 and Abdul Rahi m Cosman & Co. v. ( anshee
Prushottandas & Co., [1928] I.L.R 56 Cal. 6,39, referred

to.

(b) From the correspondence between the parties and the
surrounding circunstances it nust follow that there was a
subsi sting account in the nanme of the appellannt company in
the books of the Corporation in which interest on the
bal ance shown therein fromtinme to time was being credited
and in which anpbunts in respect of itens passed during the

course of reconciliation were also duly credited. The
statement in the letter Ex. 1 that "after all the above
adjustrments the position will be as per statenent attached"

t hat is to say, that there ’'was a balance of Rs.

107447/ 13/ 11 due and payable to the appellant conpany  nust
clearly amount to acknow edgenent within the neaning of S
19(1). If the letter be |looked at in the background of the
controversy between the parties which controversy was
l[imted to the question as to the correct-ness of the anount
cl ained by the appell ant conmpany as al so the correspondence
whi ch ensued in regard to it, it would be inpossible to say
that the letter and the statenent of account enclosed
therewith were nerely explanatory and did not anmpunt to an
adnmi ssion of the jural reship of debtor and creditor and of
the liability to pay the anbunt found due at the foot of the
account on finalisation. [635 D F]
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The nmere fact that letter called for confirmation of the
amount of the bal ance nentioned therein and the fact that
the appellant conpany failed to confirmit, could not |ead
to a conclusion that the adnmission of Iliability was
conditional and therefore could not operate as an acknow
| edgenent. The confirmation sought in the letter was not a
condition to the admission as to the existence of a
subsisting account and the liability to pay when accounts
were finalised but to the specific amunt which according to
the corporati on woul d be the amount payable by it according
to its calculation. ’'There was no condition subject to
whi ch the admission was to be nade whi ch remai ned
unperfornmed. [635 G 636 F-G 637 B]

Maniram v. Rupchand, L.R 33 |.A 165 Raja Kayal
Arunachella Row Bahadur v. Sri Rajah Rangiah Appa Row
Bahadur , [1906] I.L.R 29 Mad. 519 and Bal | apr agada
Ramarmurthy v. Thanmana CGopayya; [1917] |.L.R 40 Mad. 701,
di sti ngui shed.

625 LAXM RATAN COTTON M LLS V. ALUM Nl UM CORP. ( Shelat, J.)
In re River Steamer Co. v. Mtchell, L.R 6 Ch. App. 822,
828, referred to.,

(ii) The plea that the letter Ex. | should be regarded as
an acknow edgenent by the <corporation itself was not
included among the issues formulated before the courts

bel ow. It could not be allowed to be raised for the first
time in this Court. [628 B]
(iii) If the correspondence between the parties together

with the statenents of accounts enclosed ‘therewith was
closely examned it becane clear that S was authorised to
scrutinise the claimmnade by the appellant conmpany, the
various itenms for which the appellant ~ conpany clainmed
credit and to reject the sane and, what is “inportant, to
allow others. That he had such an authority was clear from
the fact that in respect of such of the itens which he
allowed, <credit was given to the appellant and necessary
entries to the credit of the appellant conpany were posted
in the account nmaintained by the Corporation in its books of
account . It was inpossible to say that in the course of
finalising the accounts, S accorded his assent to various
items clainmed by the appellant conpany w t hout having been
authorised so to do. Nor was it possible to say that on his
passi ng those itens necessary entries were nmade in the books
of accounts of the <corporation wthout his having so
aut hori sed. Further, he could not have sent to the
appel | ant conpany statenents of account showi ng the bal ance
due to it "as per the ledger" unless he was —authorised to
finalise the accounts and arrive at the anpbunt due and
payabl e to, the conpany. [637 E-F; 638 B-(

Ura Shankar v. Govind Narain, |.L.R 46 Al. 982, referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 116, 117
and 119 of 1967.

Appeal s fromthe judgnent and decrees dated May 19, 1966 of
the All ahabad Hi gh Court in First Appeals Nos. 441 of 1950,
198 of 1952 and 442 of 1950 respectively.

S. V. Gupte, S. T. Desai, J. P. Goyal and G N Wantoo, (or
the appellants (in all the appeals).

Sidhartha Ray, A K Sen, Ranmeshwar Nath, Krishna Sen and
Swaranjit Sodhi, for the respondent (in all the appeals).
The Judgnent of the Court was delivered by

Shelat, J. Prior to January 18, 1944 M s. Lakshmi rat an
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Cotton MIls Co. Ltd. (hereinafter referred to as the
appel l ant conpany), Al um nium Corporation of India Ltd.
(hereinafter referred to as the corporation, J.K Linited,
Beharilal Kail ashpat |ndia Supplies, Northern India Trading
Co., and Northern India Brush Manufacturing Co. Ltd. were
all jointly managed by two, groups, who may conveniently be
call ed the Singhania and the Gupta groups. Disputes having
ari sen between them they were referred to arbitration by a
deed of reference, dated Decenmber 9, 1943. It is not
necessary to go into the details of the award, dated January
18, 1944, by which these disputes were adjudi-
626
cat ed upon except that fromand after the date of the award
the aforesaid concerns were brought under the nmanagenent and
,control of one or theother of the said two groups. The
corporation cane under the control and managenent of the
Si nghani a group.
G 9 of the award provided as foll ows
"The ~above award or directions in respect of
Laxmi Ratan Cotton MIls Co. Ltd., Al um nium
Cor poration of India Ltd., J. K Ltd.,
Beharil al Kail ashpat |ndia Supplies, Northern
India Trading Co. and Nor t her n Br ush
Manuf acturing Co. do not cover the advances
which either party or their separate firns may
have nmmde to all or any of ~them or their
noneys which nmay be in-deposit with them and
they 'shal |l be payabl e and paid in their usua
course. "
According to the appellants, there existed in their trading
books :accounts in respect of anpbunts advanced or spent by

them for,’ the corporation in respect of which cl. " (9) of
the award specifically nade provision for and also for
interest due thereon. After the award was nade t he

appel | ant -conpany sent a statenent ~of account to t he
corporation, but this was objected to on the ground that the
appel | ant - conpany, during the course, of the previous joint
managenent of the corporation, had not properly maintained
the accounts and that several itens were either not properly
accounted for or entered into. Correspondence thereafter
ensued between the parties. The parties also appointed
their respective officers to neet and reconcile their
respective accounts the corporation being represented by its
Secretary-cum Chi ef Accountant, one Subramanayam - and the
appel | ant - conpany sonetinmes by one Arora and at other tines
by one Newatia. Since no settlenent could be arrived at,
the appellants filed two suits claimng Rs. 3,56,207-9-6 and
Rs. 72,595-4-6 fromthe corporation, being Suit Nos. 63 and
65 of 1949.

In para 14 of the plaint in Suit No. 63 of 1949, it was
clainmed that the suit was within time as after adjustnent
of several itens in 1946 and 1947 a sumof Rs. 2,96,110-11-6
was found due to the appell ant-conmpany and that in any event
the suit was saved frombeing barred by limtation by a
letter ,dated April 16, 1946 addressed by the sai d
Subramanayam thereby acknow edging the liability of the
corporation to pay the anpunt which would be found due and
payabl e under the said accounts. Similar avernents were
also made in the plaint in Suit No. 65 of 1949. The witten
statenments filed by the corporation inter alia pleaded that
the said clains were, barred by linmtation

627

LAKSHM RATAN COTTON M LLS V. ALUM NI UM CORP. 627 (Shel at,
J.)

that the said letter did not amount to an acknow edgenent
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within the neaning of S. 19 of the Limtation Act, 1908
which was then applicable to the suits, and lastly, that
even if the said letter did anmount to an acknow edgnent, it
was not binding on the corporation as the said Subranmanayam
had no authority to make any such acknow edgement for and on
behal f of and binding on the corporation. On the question
of limtation, the Trial Court raised three questions for
its determnation; (1) whether the letter (Ex. 1) was
bi nding on the corporation, (2) whether it amounted to an
acknow edgenent, and (3) if so, whether it would extend the
period of linmtation so as to save the clains nmade by the
appel l ants, from being barred. On consideration of the,
evi dence, both oral and docunentary, the Trial Court held in
favour of the appellants on all the three questions and
passed decrees in both the suits.

Three appeals were filed-in the H gh Court against those
decrees, two by the corporation and the third by the
appel | ant .conpany as the claimallowed in its favour was for
a reduced amount. _As franed by the Hi gh Court, the question
conmon to all the three appeals was whether the said letter
(Ex. 1) anpunted to an acknow edgenent extending the period
of limtation. The High Court, on consideration of the
correspondence between the parties and the other evidence,
reached the conclusion that the letter (Ex. 1) was "nerely
expl anatory" and /'was not, neant to bind the corporation

t hat even i f it did amunt to " sone ki nd of
acknow edgenent", its author, the said Subramanayam bad no
authority to acknow edge any debt or liability on behalf of
the corporation.. I'n.this view the H gh Court held the two
suits barred by limtation andallowed the corporations,
appeal s. It rejected the appellant-conpany’s appeal and
di smssed the two suits. Hence these three “appeals under
certificates granted by the H gh Court.

It was never disputed that, except for the letter (Ex. 1)
relied on by the appellant-conpany, provided it anbunted to
an acknow edgenent binding on the corporation, the clains of
t he, appel | ant s woul d be barred by l[imtation.
Consequently, the questions for determnation ‘in /these
appeals are the sane as the ones before the H gh 'Court.
These questions were canvassed before us in their three
aspects; firstly, whether the letter (Ex. 1) anpunted to _an

acknow edgenent, secondly, if it did, whether it was an
acknow edgerment by the corporation, and thirdly, if not,
whet her the said Subrananyam who addressed it, had the
authority express or inplied, to acknow edge liability on

behal f of the | corporation so 'as to bind that corporation

Counsel for the appellant-conpany sought to argue that in as
much as the letter, (Ex. 1) was witten by the corporation’s
628

Secretary, who also conbined the position of the /Chief
Accountant, and furthernore, addressed that letter for and
on behalf of the corporation, the letter was of and by the
cor por ati on. Therefore, if the letter anbunts to an
acknow edgenent, such acknow edgenent would be by the
corporation itself and no enquiry would then be necessary to
ascertain whether the said Subramanayam had the authority to
acknow edge the liability so as to bind the corporation. No
such plea, however, is to be found in the plant which nerely

stated that "there are several letters constituting
acknow edgenment of the unsettled account. The plaintiff
files one of such letters which is dated 16th April, 1946."

The written statenent denied that the corporation, ever nade
any acknow edgenent or that the letter of April 16, 1946 was
any such acknow edgenent. It further denied that Subra-
manayam who wote it, had any authority to acknow edge any
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debt. Such a conprehensive denial notw thstanding, no issue
was raised covering the argunment now urged that the said
letter was and nust be treated as one of or by the
corporation, and that therefore, there was no question of
Subramanayam having or not having the authority to make an
acknow edgenment on behalf of the corporation. No such
argunent al so appears to have been made either in the Tria

Court or the High Court where the controversy was centered
around the question whether the said letter contained an
acknow edgenent and whether its witer, addressing it on
behal f of the corporation, had the authority to make such an
acknow edgenent binding on the corporation. In our view M.
Gupte could not, at such a belated stage, raise for the
first time the plea that it was the corporation which
through the said |letter nade the acknow edgenent and t hat

we shoul d understand that letter to mean such an
acknow edgenent by the corporation itself.

The question, “therefore, that really arises for our
determ nation is whether the said letter contains an
acknow edgement, ~which its witer, Subramanyam had the
authority, express or inplied, to make. Even that question
gets reduced in extent and scope as it was never the case of
the appel | ant - conpany at any stage that the corporation had
clothed its Secretary wi th such authority expressly. Such a
case M" Qupte did not make out even before us and proceeded
in fact to argue that the evidence on record showed that he
had such authority given to himinpliedly.

Sec. 19(1) of the Linitation Act, 1908 provides that where,
before the expiration of the period prescribed for a suit in
respect of any property or right, an acknow edgenent of
liability in respect of such property or right has been made
in witing signed by the party agai nst whom such property or

right is <clainmed, a fresh period of limtation shall be
conputed fromthe tine

629

when the acknow edgenent was so signed. The expression

"signed’ here neans not only signed personally by such a
party, but also by an agent duly authorised in that behalf.
Expl anati on 1 to the section then provides that an
acknow edgenent would be sufficient though it omts to
specify the exact nature of the property or right, or avers
that the tinme for payment has not vyet —,conme, or is
acconpanied by a refusal to pay or is coupled with a claim
to a set-off, or is addressed to a person other than -the
person entitled to the property or right. ~The new Act of
1963 contains in S. 18 substantially simlar provisions.

It is clear that the statenent on which the plea of acknow

| edgement is founded nust relate to a subsisting liability
as the section requires that it nust be nmade before the
expiration of the period prescribed under the Act. 1t/ need
not , however, amount to a promse to pay, -for, an

acknow edgenent does not create a newright to actiion but
nerely extends the period of Iimtation. The statenment need
not indicate the exact nature, or the specific character  of
the liability. The words used in the statenment in question

however, nust relate to a present subsisting liability and
indicate the existence of jural relationship, between the
parties, such as, for instance, that of a debtor and a
creditor, and t he intention to adm t such jura

rel ati onshi p. Such an intention need not be in express
terns and can be inferred by inplication fromthe nature of
the admi ssion and the surroundi ng circunstances. CGeneral |l y
speaking, a |liberal construction of the statenent in
guestion shoul d be given. That of-course does not nean that
where a statement is made without intending to admt the
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exi stence of jural relationship, such intention should be
fastened on the person naking the statenent by an involved
and far-fetched reasoning. (see Khan Bahadur Shapoor Freedom
Mazda v. Durga Prosad Chamaria(l) And Tilak Ramv. Nathu(2).
As Fry, L.J., in Geen v. Hunphr eys( 3) sai d "an
acknow edgenent is an admission by the witer that there is
a debt owing by himeither to the receiver of the letter or
to sone other person on whose behalf the letter is received
but it is not enough that he refers to a debt as being due
fromsonmebody. In order to take the case out of the statute
there must upon the fair construction of the letter, read in
the light of the surrounding circunstances, be an adni ssion
that the witer owes the debt." As already stated, the
person naking the acknow edgenent can be both the debtor
hi nsel f as al so a person duly authorised by himto make the
admi ssion. I n Khan Bahadur
(1) (1962) 1 S. C- R 140.
(2) A 1. R 1967 S.C 935, at 938, 939.
(3) (1884) 26 Ch. D. 474 at 481
13-L436 Sup C 1/ 71
630
Shapoor Fredoom Mazda's case(l) the Court accepted a
statement in a letter by a bortgagor to a second nortgagee
to save the nortgaged property frombeing sold anay at a
cheap price at the instance of the prior nortgagee by
hinsel f purchasing it as one anpbunting to an adm ssion of
the jural relationship of a nortgagor and -nortgage& and
therefore, to an acknow edgenment within s. 19. Al so, an
agr eenent of reference to arbitration cont ai ni ng an
unqual i fied adm ssion that whoever on account should be
proved to ’'be the debtor would pay to the other ‘has been
held to amount to an acknow edgenment. Such an adnmission is
not subject to the condition that ~before the agreenent
shoul d operate as an acknow edgenent, the liability rmust be
ascertained by the arbitrator. The acknow edgement operates
whet her the arbitrator acts or not. (see Tejpal Saraogi V.
Lal |l anjee Jain(2), ,approving Abdul Rahim Cosman & Co. V.
Q anshee Prushottandas & Co. (3).
The letter (Ex. 1) relied on as. an acknow edgement was
witten to the appellant-conpany by Subramanayam signing it
"for Alumnium Corporation of India Ltd." it consists of
Several paragraphs dealing with diverse itens relating to
different anounts ,clained by the appellant-conpany in a
statenent of claimpreviously sent by it to the corporation
some of which are refuted by the witer, while the others
are accepted. The penultimte paragraph, which is said to
contain the adm ssion, reads as foll ows
"After all the above adjustnents, the position
will be as per statenent attached. I nt er est
has been provided on sone balances and on
others it has not been provided. W request
you, to confirm the bal ance of Rs.
1,07,477-13-11, so that we may proceed wth
the <calculation of interest and settle  your
claimonce and for all imediately.
Kindly acknowl edge this letter and favour us
with an i nmediate reply."
The letter speaks in the | ast sentence of a copy of it to be
sent to Lala Purshottam Dasji Singhania "for information".
The co of the letter, as is clear fromthe other evidence as
also the words "for information" was not sent for approva
and was obviously not intended to be subject to such
approval by Purushottam Si nghania. The statenent enclosed
with the letter headed "Account of Ms. Lakshniratan Cotton
MIlls Co. Ltd.’” and first sets out the balance of Rs.
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1,00,760-0-7 in favour of
(1) (1962) 1. s. C R 140.
(2) C. A No. 766 of 1962, decided. on Feb. 8, 1965.
(3) (1928) 1. L. R 56 Cal. 639.
631
the appellant-com any "as per our |edger”, nmeaning the
| edger of the corporation, and the first foot-note thereto
states that that anpunt included interest of Rs. 26,490-11-
10 calculated upto March 31, 1943. Several anounts due to
ot her concerns payable to or by the appellant-conmpany are,
then adjusted and finally the balance is struck at Rs.
1,07,447-13-11 (which is the one nentioned in the letter
(Ex. 1) which if confirned by the appellant-conpany, the
corporation would "settle vyour claim once and for al
i medi ately. "
The High, Court, as aforesaid, held, contrary to the view of
the Trial Court, that these letter was only "explanatory"
and was not intended to be an admission of liability or of
the jural relationship between the parties as debtor and
creditor. Counsel for the corporation also argued in
support of the H gh Court’s viewthat the letter was witten
in the process of adjustnent and reconciliation of the
statenment of claimaddressed by the appellant-conpany and a
counter.-statenment to it by the corporation and therefore,
could not be held to be one intended as an admi ssion of
l[iability on the part of the corporation, and that, in any
event, Subramanayam who wote it, had no authority to
acknow edge any such'liability on behalf of the corporation
Before we proceed to inquire into the correctness or other-
wise of the Hgh Court s viewin regard to the letter (Ex.
1), it would be necessary to examne the correspondence
whi ch previously ensued between the parties and t he
surroundi ng circunstances which led to that letter.
As already stated, under cl. (9) of theaward by which the
concerns, once, jointly controlled, were separated, noneys
advanced by either of the parties or their firns or standing
in deposit with themwere to be payable by one to the other
The award al so directed the Gupta group to hand over to the
Si nghani as account books and ot her papers and files relating
to the corporation. Accordingly, the Guptas handed them
over to the corporation on February 1. 1944. The  conpl aint
of the corporation was that these books —had not been
properly posted up and contained discrepancies and that the
corporation consequently required-the help of the Guptas to
finalise them Early in March 1945, the .appellant-conpany
had also sent a statement of account in respect ~of the
amounts due and payable to it by the corporation. On Apri
20, 1945, one Col. Naidu, a director of the  corporation
wote to the appellant-conpany pointing out from the / said
statenment of account certain itens which the corporation
di sput ed. On 11th/12th Septenber,, 1945, the appellant-
conpany sent a statement of account claimng Rs. 2,94, 000
and odd as payable to it. On Decenber 17, 1945,
63 2
a reply thereto was given by a letter sent by Lakshnipat
Si nghani a, the director-incharge, of the corporation
nmentioning various itens disputed by the corporation and the
efforts made by it to reconcile those itens and enclosed
with that reply a reconciliation statement showi ng the true
position according to the corporation. Anobng other things,
the reply stated as foll ows
"You will find fromthe above that we have
tried our level best to see that t hese
accounts are settled as early as possible as
we have been very anxious for finalising but
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unfortunately, there has been absolutely no
response-from your side.
From the reconciliation statement you wll
find that according to our books anpbunt due to
the Laxmi Ratan Cotton MIls Co. Ltd., is Rs.
98, 101-3-1 which includes interest calcul ated
and credited to your account up to 31lst March
1943. The interest fromthat date till the
date of settlement is further to be cal cul ated
when this account is properly reconciled and
confirmed by you."
The reply pointed out that as against the said anbunt of Rs.
98,101-3-1 the corporation clainmed Rs. 38,490-2-2 and Rs.
8,256-13-6 which, according to it, had to be adjusted.
Lastly,, the reply threatened that unless the accounts were
finalised within anonth"we will not be paying you any
i nterest on any of ‘your dues beyond 30th Septenber, 1945-".
The position, as stated in the statement enclosed with the
reply, was as follows
"Reconciliation of Accounts of Ms. Lakshm ratan Cotton
MIls Co. Ltd.
Bal ance as per A . C.1. Ltd. Books Rs. 98, 101-3-1
Bal ance as per st atenent Rs. 2,94,658-0-9

Dif ference Rs. 1, 96, 556-13-8"
Then followed detailed itenms clained by the corporation
totalling Rs. 1,96,556-13-8. The statenent  referred to
above was the one under which the appellant-conpany clainmed
Rs. 2,94,658-0-9 and which was sent earlier in March 1945 by
Ram Ratan Gupta to Purushottam Si nghania.~ The  corporation
took objection to it by claimng various anpunts and agai nst
which, according to the corporation, only a sum of Rs.
98,.101-3-1 was payable by it "as per A C. 1. Ltd. Books
that is to say, as shown by the books of account maintained
by the corporation. The reply of the appell ant-conpany, dated
Decenber 6, 1945, to the
633
of the appellant-conpany, dated Decenber 6, 1945, to the
afore-aforesaid letter of Septenber 17, 1945 and the
statenment enclosed thereto shows that the said  Arora on
behal f of the appellant conpany and the said Subramanayam on
behalf of the corporation net and tried to reconcile the
accounts. The appellant conpany by this reply also sent
particulars of certain itens apparently  called for by
Subramanayam at that neeting and in its ‘turn asked for
particulars of certain itens debited to it in the said
reconciliation statenent. On Decenber 21, 1945, Subra-
manayam replied to the appellant-conpany's letter of
Decenmber 6, 1945. By that letter he conveyed two things,
(1) that in respect of certain items clainmed by the
appel | ant - conpany and whi ch were di sputed, those itens were
either passed or disallowed, and (2) that since t he
appel I ant. -conmpany had conmbined in its statement of claim
accounts of other allied concerns also, he too had conbined
those accounts while preparing the statenment of accounts he
was sending along with his letter. The letter concluded by
stating : "we herewith enclose a consolidated statenent
after nerging all these accounts." The consolidated state-
ment, (Ex. 44) enclosed by Subramanayam with his reply,
reads as follows :
"Accounts of Messrs Lakshnmiratan Cotton MIIs
Co. Ltd.
1945
Decenmber 1. By bal ance as per our |edger Rs. 1,00,304-7-7
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Then follow accounts of other concerns whose accounts were
brought in in what Subranai nayamcalled the consolidated
statenment of account. This statenent reflected the position
of the appellant--conpany in the corporation’s books of
accounts as on Decenber 1, 1945.
It will be noticed that the anpbunt admitted in the statenent
by the corporation as due to the appell ant-conpany rose from
Rs. 98,000 and odd (as per the wearlier statenent, dated
Septenber 17, 1945) to Rs. 1,00,304-7-7. This increase was
due to the fact that, while adjusting the disputed itens.
Subramanayam had all owed and "passed" sone of them between
Septenber and Decenber 1945 when the disputed itens were
di scussed and adjusted, and entries relating to those which
were passed were posted to the credit of the appellant-
conpany in the books of “the corporation
The letter of Decenmber 21, 1945 was replied to by the appel -
| ant - conpany on February 25, 1946 by asking particulars in
63 4
respect of itemclained by Subramanayamin his said letter.
It was in answer to this letter that Subramanayam wote the
letter (Ex. 1) in controversy and with which he sent the
statement showing Rs. 1,07,447-13-11 as "Balance carried
down" .
Correspondence conti'nued thereafter between the parties, the
appel | ant conpany mai ntaining that a much larger anmount was
due to it than the sumof Rs. 1,07,447-13-11. Except that,
the later correspondence would not throw any light on the
guestion as to acknow edgernent, and therefore, we need now
detain ourselves onit.
Leaving aside for the tinme being the question as to Subra-
manayanmi s authority, the following facts energe from the
correspondence and the statenents of accounts acconpanying
sone of the letters sent on behalf of the corporatiaon
(a) In pursuance of clo (9) of the said
award, the appellant-conpany sent to t he
corporation in the beginning of March 1945 a
statenent of account clainmng Rs. 2,94,000 and
odd as due to it.

(b) At no tinme during t he I'engt hy
correspondence whi ch. ensued bet ween the
parties, the corporation denied its liability

to pay; what it did was. to dispute the
correctness of the anobunt clainmed by the
appel | ant - conpany by chal | engi ng certain itens
for which the appell ant-conpany clainmed credit
and by making certain counter clainms of its
own. As against the statement of account sent
by the appel | ant-conpany, the corporation sent
its own statenent which it cal |l ed t he
"reconciliation account’.

(c) During the process of adjustnent and
reconciliation of the several itens clainmed by
the appellant-company some were allowed and
some were rejected, and the corporation sought
to debit certain itens clainmed by it against
t he appel | ant - conpany.

(d) Accordi ng to t he reconciliation
statenment sent by the corporation on Septenber
17, 1945 only Rs. 98,000 and odd was due to
the appel |l ant-conpany as against its claimfor
Rs. 2,94,000 and odd. Later, this figure was
raised fromtinme to tinme as sonme of the itens
cl ai med by the appel | ant-conmpany were al |l owed

6 35

with the result that in the statement sent
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along with the letter (Ex. 1 ) the bal ance due
to the appellant-conpany was shown at Rs.
1, 07, 447.
(e) The statenents of accounts, (Exs. 43 and
44) and the one enclosed with the letter, (Ex.
1 ) inclear terns stated that the bal ances
shown therein were as shown in the |edger
mai ntai ned by the corporation. The letters
equally clearly stated that interest on such
bal ances was being credited up to certain
dates and for the further period would be
credited when the accounts were finalised.
It nust follow fromthese facts that there was a subsisting
account in the nane of the appellant-conpany in the books of
the corporation in which interest on the balance shown
therein fromtine totine was being credited and in which
amounts in respect of itens passed during the course of
reconciliation were also being credited. The statenent in
the letter (Ex. 1) that "after all the above adjustnents the
position will be as per statenent attached", that is to say,
that there was a balance of Rs. 1,07,447-13-11 due and
payabl e to the, appel | ant-conmpany, nust clearly anmount to an
acknow edgenment within the meaning of S. 19(1). In our view
if the letter (Ex. 1) were to be | ooked at in the background
of the controversy between the parties, which controversy

was, as aforesaid, 'linited to the question as to the
correctness of the anount clained by the appellant conpany
as al so the correspondence which ensued in regard to it, it

woul d be inpossible to say that the letter (Ex. . 1) and the
st at enent of account  _enclosed therewth wer e nerely
expl anatory and did not -anbunt to an adm ssion of the jura
rel ati onship of debtor and creditor and of the liability to
pay the amount found due at the foot of ~the account on
finalisation.

But the argument was that sincethe letter (Ex. 1) called
for confirmation of the anpbunt of Rs. 1,07,447 as being the
bal ance due to the appellant-conpany and.-as the appellant
conpany failed to confirmit, the adm ssion of liability was

condi tional , and therefore, cannot oper ate as an
acknow edgerment. In this connection the decision in Mniram
v. Rupchand(1l) was relied on and in particular the fanous
dictum of Mellish, L.J., inlInre Rver Steamer Co. V.

M tehell (2) approvingly cited therein. The dictumwas that

an acknow edgenent to take the case out of the statute  of
[imtation nmust be either one fromwhich an absolute prom se
to pay can be inferred, or secondly, an

(1) L. R 33 1. A 165.

(2) L. R 6 Ch. App. 822, at 828.
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uncondi tional promise to pay the specific debt, or thirdly,
that there nust be a conditional promse to pay the debt and
evidence that the condition has been perfornmed. The
st at enmrent relied on in Mani rami s case(1) as an
acknow edgenment was by the respondent in a witten statenent
filed by himin an earlier bate proceeding in which it —was
averred that the applicant chand Nanabhai (the respondent)
"had for the last five ye open and current accounts with the
deceased (the testator) that the alleged indebtedness did
not affect his right to apply for probate", as one of the
executors. It was held that the statenent was sufficient to
constitute an acknow edgenent . "An uncondi ti ona
acknow edgerment", said their Lordships, "has always been
held to inply a pronmise to pay, because that is the natural
inference if nothing is said to the contrary. It is what
every honest man would mean to do. There can be no reason




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 14

for giving a different neaning to an acknow edgenent that
there is a right to have the accounts settled, and no quali -
fication of the natural inference that whoever is the
creditor shall be paid when the condition is performed by
the ascertainment of a balance in favour of the clainant.
It is a case of the third proportion of Mellish, L.J., a
conditional pronise to pay and the condition perforned.” W
do not see how this decision can support the corporation
since in the present case also there was an admi ssion of a
subsi sting account on the finalisation of which t he
corporation was prepared to pay the bal ance found due at the
foot thereof. The only dispute was what would such as
bal ance, Rs. 1,07,447, according to the corporation, a
| arger sum according to the appellant.-conmpany. The con-
firmation sought for “in the letter (Ex. 1) was not a
condition to the admission as to the existence of a
subsisting account an the liability to pay when accounts
were finalised, but to the specific anpbunt which, according
to the corporation, would the anmount payable by it.
according to its calculation.” The decision in, Raja Kaval
Arunachel l.a Row Bahadur v. Sri R Rangi ah App Row Bahadur (2)
does not apply as the condition subject to which the
settl enent there was made was not perforned, and therefore,
the docunent was hel'd to be one which could not be spelt out
as an acknow edgenent. In Rallapragada Ranmanurthy V.
Thamana Copayva(3) / also, the letter relied on as an
acknow edgenent stated that if certain arbitrators should
decide that the defendant shoul d pay any ambunt he would
i medi ately pay, but if the arbitrators failed to decide the
plaintiff m ght sue and the defendant in that case woul d not
plead limtation. The arbitrators failed to decide. It was
held that the letter being conditional and the condition
not havi ng been

(1) L. R 33 1A 165. (2) [1906] 1. L. R 29 nad. 519:

(3) [1917] I. L. R 40 Mad. 701.
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perfornmed did not operate as an acknow edgenment. This deci-
sion too has no bearing on the facts of the present / case.
Unlike the cases relied on by M. Sen, the present case is
one of an admi ssion of a subsisting, account and the jura
relationship and the liability to pay whatever anount would
be found due on finalisation of accounts. There is no
condition subject to which the adm ssion was nade which
remai ned unperf ornmed.

Odinarily, the functions of Subramanym as the secretary of
the corporation would be ministerial and adm nistrative. As
a secretary only, he would have no authority to bind the
corporation by entering into contracts or other | conmtnments
on its behalf. As the chief accountant and holder ~of a
power of attorney, his functions in regard to the forner
woul d be to supervise over mmintenance of proper “accounts,
and in regard to the latter to ook after and represent the
corporation in litigation. None of these three positions
held by him would by itself or cunulatively make him a
person duly authorised to nake an acknow edgenent bi ndi ng on
the corporation. Also, the fact that he carried on
correspondence for the corporation would not make him a
person aut horised to nmake an acknow edgenent binding on the
corporation. [see Uma Shankar v. Gobind Narain(1l)]. But
such a description of the functions and duties perfonmed by
him would not be conplete. |If the correspondence together
with the statenents of accounts encolsed therewith is
closely examined it becones clear that he was authorised to
scrutinise the claimmade by the appellant-conmpany, the
various itens for which the appellant-conpany clained credit
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ot hers. That he had such an authority is clear from the

fact that in respect of such of the itens which he allowed
credit was given to the appellant-conmpany and necessary
entries to the credit of the appellant-conpany were posted
in the account naintained by the corporation in its books of
account . Thus, in the reconciliation statement (Ex. 43)
sent along with the corporation’s letter of Septenber 17,
1945. Rs. 98,101 were shown to be the balance due to the
appel  ant company. The words used in that statement were
"bal ance as per A.C. 1. Ltd. Books". These words clearly
i ndicate that there was a subsisting account in the nane of
the appellant-conpany in the books of the corporation and
that- at the foot of that account the sumof Rs. 98,101 was
due to it. Ex. 44, another statenment of account sent to the
appel | ant - conpany, stated  Rs. 1,00,304-7-7 as being the
"Bal ance as per ledger" as on Decenmber 1, 1945. As
explained earlier, the increase in the balance from Rs.
98,101 to Rs. 100,304 was due to certain items aggregating
Rs. 2,203-4-6 having been passed by Subrananayam and
entries

(1) 1. L. R 46 Al. 892.
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havi ng thereupon been posted in the |I|edger. Thereafter,
further itens were passed by him totalling Rs. 465-10-0
whi ch when added rai sed the bal ance to Rs. 1,60,760-1-7, as
at the end of Decenber 1945. This was the bal ance "as per
our |ledger" stated.in the statenent sent along with the-
letter (Ex. 1).

It is inpossible to think that in the course of finalising
the accounts Subramanayam accorded his assent ~to various
itenms clainmed by the appellant-conpany w thout having been
authorised so to do. Nor is it possible to say that on his
passi ng those items necessary entries were nmade in the books
of accounts of +the corporation wthout his having so
aut hori sed. Further, he could not have sent to the
appel | ant - conpany statenents of ~accounts show ng the bal ance
due to it "as per the ledger"” unless he was authorised to
finalise the accounts and arrive at the anobunt due and
payabl e to the appel |l ant conpany.

In his evidence Subramanayam testified that -Lakshm pat
Si nghani a, the director-in-charge of, the corporation, knew
that he was dealing with Arora, the representative of the
appel l ant conpany, in the natter of accounts between the
parties. He also said that he was to find out the
di fference between the two and that as a result many points
were resolved an he confirnmed by letters to the  appell ant
conpany those points which were so resolved. He then stated
that the directors of the corporation were aware of the
settlenent of the said points by him but they neither
ratified nor repudiated them This was because, as conceded
by him be never placed those settled points before the
directors for their ratification. He did not say that he
had no authority to settle the differences or that  he
settled them subject to the approval of the directors. It
is clear that he could not have settled the various points
of difference between the parties and suitable entries in
the books consequent upon such settlenent could not have
been posted unless he was authorised by the directors to
finalise the accounts and nmake final adjustnent wth the
appel | ant-conpany. He tried, of course, to nake out that he
had no authority except as a secretary to carry on cor-
respondence for clarifying the position of the corporation

He even denied that entries were nmade in the books of the
corporation after he had settled the said items. The denia
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is futile because the statenents of account sent by him to
the appel | ancompany fromtinme to time clearly show that such
entries were made. The effect of all this evidence is that
besi des his functions as the secretary-cum chi ef accountant,
he was authorised to finalise the accounts between the
parties, to settle differences between themand to arrive at
the final figure payable by the corporation. It was in
pursuance of such authority that he dealt with Arora, passed
sone of the items for which the

639

appel | ant - conpany clainmed credit, had those entries posted
in the books of the corporation, sent statenments of accounts
fromtinme to time and finally addressed the letter, (Ex. 1),
stating therein that according to the books of t he
corporation the sumof Rs. 1,07,447 was the bal ance payable
to the appell ant-conpany. ~He could not possibly have asked
the appell ant-, conpany to confirmthat bal ance unl ess he had
the authority on behalf of the corporation to acknow edge on
its behalf that that was the  balance payable by it.
Therefore, ~the conclusion i's inescapable that he had the
implied authority to nmake the acknow edgenent and wote the
letter (Ex. 1) with the intention of doing so.

Accordingly, the suits were not liable to be dism ssed on
the ground of their being barred by limtation, and the High
Court was in error~ in allowing the appeals by the
corporation and dism/ssing the suits.

The result is that the appeals are allowed, and the judgnent
and order passed by the Hi gh Court are set aside. The case
will have to be remanded to the Hi gh Court for deciding the
rest of the questions arising inthe suits and ascertaining
the anmpunts due to the appellants (the original plaintiffs)
as the H gh Court has not gone into those questions. as it
di smissed the suits on the point of linmtation. In view of
the very long period having elapsed  due to prolonged
adj ournnents of the appeal s while they were pending before
the Hi gh Court, we earnestly hope that the Hi gh Court @ will

di spose of the cases as expeditiously as possible. The
corporation wll pay to the appellants costs ‘of /these
appeal s, such costs to be in one set of costs.

G C Appeal s al | owed.
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