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ACT:

Constitution of /1 ndia, 1950.

Arts. 32 and 136-Petitions against fram ng of charges
by the Trial Court-Wether maintai nabl'e-Suprene Court cannot
convert itself intoatrial court to consider sufficiency of
evi dence justifying fram ng of charges.

Article 21-Right to speedy trial-Wen violated-Factors
to be taken in consideration-Question ultinmately  one of
fairness in the adm nistration of crimnal justice.

Crimnal Law Anendrment Act, s. 6-Creation of Specia
Judge’ s Court-Justification of-Trial entrusted to Specia
Court in the interest of security and conveni ence of the
accused-Whet her rule of |aw violated.

I ndi an Penal Code, ss. 120A & 124A- Accused need not be
a participant t hr oughout to constitute of f ence of
conspiracy-Di stri bution and circulation of sedi tious
mat eri al - Whet her sufficient for constituting of fence.

Crimnal Procedure Code, 1973, ss. 167(2), 309(2),
437(5) and 439(2)-Order for release on bail-No limt wthin
which bail bond may be executed-Order for rel ease on bai
effective until an order under s. 437(5) or 439(2) is made-
Order not extinguished either by discharge of surety/by
| apse of time/the filing of chargesheet/remand to custody
under s. 309(2).

HEADNOTE

The petitioners-accused were arrested by the Security
Police Patrol Party in the State of Bihar while attenpting
to cross Indo-Nepal border. One of them was identified
Sinranjit Singh Mann-a di sm ssed Police Oficer who had gone
underground after an order of detention under the Nationa
Security Act was passed against him As a result of
803
the search, ~currency notes and a nunber of documents and
other articles were seized from the petitioners. It s
al l eged that one of the accused also offered a bribe to the
police officers. The police registered a first information
report and comenced investigation. A chargesheet was fil ed
on 11th Decenber, 1985 before judicial Mgistrate First
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Class against the five accused-petitioners for offences
under ss. 121-A, 123, 124-A, 153A, 165-A, 505 and 120-B of
the Indian Penal Code. However, before the chargesheet was
filed, the accused-petitioner, Sinranjit Singh Mann was
served with an order of detention under the Nationa
Security Act and sent to Bhagalpur jail. The other four
accused were also detained under the National Security Act
at Bhagal pur.

Al the petitioners noved the Judicial Mgistrate for
bail in the aforesaid crininal case claimng to be rel eased
under proviso (a) of s. 167(2) of the Code of Crinina
Procedure. They were granted bail but, they could not be
rel eased because of their detention wunder the Nationa
Security Act. Wile so, the surety for all the five accused
filed a petition requesting the Magistrate to discharge him
fromsuretyship as he did not want to continue to be the
surety of the accused persons. The Magi strate di scharged the
surety from suretyship and issued formal warrants of arrest
under s. 444(2) of  the Code of Crimnal Procedure. At this
stage, the Hi gh Court of Punjab and Haryana rmade an order
guashi ng the detention of Sinranjit Singh Mann

The Magi strate took cognizance of the case under ss.
121A, 123, 124A, 153A, 165A and 120B of the Indian Pena
Code on Decenber 18, 1985. Thereafter ' the investigating
Oficer filed a petition requesting expeditious trial as the
case was one of special inportance. All ‘the petitioners
except Sinranjit Singh Mann filed fresh bail ‘bonds. The said
bail bonds were rejected on Decenber 20, 1985 as the surety
could not nane either the accused persons or their fathers.
The accused noved another petition for recalling the order
dat ed Decenber 20, 1985 and accepting the sane person as
surety. This petition was rejected on the ground that the
earlier order could not be reviewed: The Hi gh Court also
rejected the bail applications of these accused persons.

The case was thereafter, transferred to the Specia
Judge (Vigilance) North Bihar, Patna. The accused Sinranjit
Singh Mann noved an application before the Special Judge
of fering cash security and asking for bail but it was
rejected on the ground that the Hgh Court -had ‘alread
rejected the application of the other four accused. The case
was later transferred to the Court of Special Judge,
Bhagal pur and was
804
finally adjourned to August 8, 1986 for argunents on-the
guestion of charges to be framed and on ~the question of
jurisdiction. At this stage, the Special Public Prosecutor
filed a petition stating that the offences under - s. 165 and
ss. 165A read with s. 34 were not committed in the course of
the same transaction as the offences under ss. 124-A etc.,
and therefore it was necessary that the offences under ss.
165 and 165A read with s. 34 should be tried separately from
the of fences wunder secs. 124A etc. The accused also filed a
petition to the same effect. The Special Judge allowed the
aforesaid petition holding that the offences were not
commtted in the course of the sanme transaction -and
therefore the trial for the offences under ss. 165 and 165A
read with s. 34 should be separated fromthe other offences.
It was further held that he was not conpetent to try the
accused for the offences under secs. 121A, 124A etc. as the
case had not been committed to the court of Sessions by the
Trial Magistrate and directed that in regard to those
offences the record be sent back to the District and
Sessions Judge, Purnea for proceeding further in accordance
with | aw.

Al leging that the Special Public Prosecutor had never
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been instructed to file such a petition before the Specia
Judge, the respondent State of Bihar filed a wit petition
in the Hi gh Court and obtained a stay of further proceedi ngs
bef ore the Special Judge.

The accused-petitioners filed special |eave petitions
and wit petitions before the Supreme Court against the
rejection of their bail applications and for quashing the

proceedi ngs before the Special Judge.

It was contended on behalf of the petitioners (a) that
the fundamental right of the petitioners wunder Art. 21 of
the Constitution had been frustrated by the tactics of the
State whose only object was to somehow keep the petitioners
in prison; (b) that there was no material whatever to
substantiate the offences of waging war etc. and that the
proceedi ngs deserved to be quashed on that ground also; (c)
that the proceedi ngs before the Special Judge, Purnea were
wi thout jurisdiction both for ~the reason that he was not
conpetent ‘to try the offences under s. 121A and s. 124A etc.
and also ‘for the —reason that ~he came to be seised of the
case at the“instance of the Executive Government, who had no
authority to transfer the case fromthe court of the Specia
Judge, Patna to the Court of the Special Judge, Purnea,
since the rule of |aw wuld be defeated if the Executive
Government were tobe permtted to have cases decided by
Judges of their choice; (d) that the Hgh Court and the
Special Judge were wong in not permtting the accused to
offer fresh sureties or cash security;” (e) that the Hi gh
Court and the Specia
805
Judge were wong in holding that the order of the Mgistrate
directing them to be released on bail under s. 167(2) had
cone to an end by the passage of tine, particularly after
cogni zance had been taken of the case; (f) that there was no
materi al whatsoever to warrant the framng of charges for
any of the offences nentioned inthe charge-sheet other than
sec. 165A; (g) that in the case of the accused persons other
than Sinmranjit Singh Mann, there was nothing whatever to
connect them with the offences under ss. 121A and 124A. On
behal f of the respondent-State it was argued that the order
for release on bail stood extinguished on the remand of the
accused to custody under s. 309(2) of the Code of Crim nal
Pr ocedure.

Di sm ssing the petitions,

N

HELD: 1.1 The delay in the investigationand .in the
trial of the case is not so unfair as to warrant -quashing
the proceedings on the ground of infringement of the right
of the accused to a speedy trial, a part of their
fundanental right wunder Art. 21 of the Constitution. Having
regard to the entirety of the circunstances, the |ong | apse
of time since the original order for bail was nmade, the
consequent change in circunmstances and situation, ‘and the
directions that were now given for the expeditious disposa
of the case, there would be no justification for exercising
the court’s discretion to interfere under Art. 136 of the
Constitution at this stage. [818G H 827A-B]

1.2 The High Court is directed to dispose of the
crimnal revision petition before it as expeditiously as
possi bl e preferably wthin three or four weeks. \Watever be
its outcome the High Court should also direct the Specia
Judge or other Judge who nmay have to try the case, or the
cases as the case nmy be, to try the cases expeditiously
setting a near date for the trial and to proceed with the
trial fromday to day. [820D]

2. The right to a speedy trial is one of the dinensions
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of the fundanmental right to |life and |iberty guaranteed by
Art. 21 of the Constitution. The question whether this right
has been infringed is ultimtely a question of fairness in

the administration of «crinminal justice even as "acting
fairly" is of the essence of the principles of natura
justice. A "fair and reasonable procedure” is what s

contenplated by the expression "procedure established by
[aw' in Art. 21.[815FQ

Hussai nara Khatoon (1) v. State of Bihar, [1979] 3 SCR
169, Kadra Pehadiya (1) v. State of Bihar, AR 1981 SC 939,
Kadra Pehdiya(ll) v. State of Bihar, AIR 1982 SC 1167, State
of Maharashtra
806
v. Chanmpa Lal Punjaji Shah, [1981] 3 SCC 610 and Menaka
Gandhi’s case foll owed.

Strunk v. United States, 37 Law Ed. 2nd 56, Barkar v.
W ngo, 407 Us 514 and Boll v. Director of Public
Prosecutions, Jamaica, [1985] (II) Al ER 585, referred to.

3.1 'The guestion whether there was any nateria
what soever to warrant the fram ng of charges for any of the
of fences nentioned in the charge-sheet other than sec. 165A
is not a matter to be investigated by the Suprene Court in a
petition under Art. 32 of  the Constitution. This Court
cannot convert itself into the court of a Magistrate or a
Speci al Judge to consider whether there is evidence or not
justifying the fram ng of charges. [819A-B]

3.2 The questions relating to the jurisdiction of the
Special Judge to try the accused for the offences under
secs. 121, 121A, etc. and the 1ink between the offences
under secs. 165A and 165A read with sec. 34-on the one hand
and the offences under secs. 121 and 121A etc. on the other
are questions which are awaiting the -decision of the Hi gh
Court. These questions are left to be decided by the Hi gh
Court. [819(C

4. There was no evil design in the creation of a
Speci al Judge’s court for Purnea Division at Bhagal pur under
the Crimnal Law Arendnent Act and the designation of a
Judge to preside over that court. Al that has, in fact
happened is that a Special Judge's court was created for
Purnea Division under s. 6 of the Criminal Law Anendnent Act
and Shri Bindeshwari Prasad Verma, Additional District Judge
West  Chanpar an, who was under orders —of transfer as
Additional District Judge Bhagal pur was designated as the
Special Judge. The case Jogbani P.S. No. 110/84, was
mentioned within brackets as that was apparently the only
case awaiting trial in Purnea Division under the Crinmina
Law Anendrment Act. The Special Judge’'s court was created for
Purnea Division as it was thought that it would be nore
convenient for the accused and also in the interests of
security if the case was tried at Bhagal pur where the
accused were inprisoned rather than to have the trial of the
case at Patna to which place the accused would have to be
taken from Bhagal pur for every hearing. [819E-]

5. The authorship of seditious material alone is not
the gist of any of the offences. Distribution or circulation
of seditious material nmay also be sufficient on the facts
and circunstances of a case. To act as a courier is
somet i mes enough in a case of conspiracy. It is also not
807
necessary that a person should be a participant in a
conspiracy fromstart to finish. Conspirators nay appear and
di sappear from stage to stage in the course of a conspiracy.
[ 820B- C]

In the instant case, whether such evidence as may now
be available in the record to justify the fram ng of charges
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is a matter for the trial court and not for the Suprene
Court.[820C

6.1 The effect of the proviso to s. 167(2) of the Code
of Criminal Procedure, 1973, is to entitle an accused person

to be released on bail if the investigating agency fails to
conplete the investigation within 60 days. A person rel eased
on bail under the provisoto s. 167(2) for the default of

the investigating agency is statutorily deened to be
rel eased under the provisions of Chapter 33 of the Code for
the purposes of that Chapter. That is provided by the
proviso to s. 167(2) itself. This neans, first, the
provisions relating to bonds and sureties are attracted.
Section 441 provides for  the execution of bonds, wth or
wi t hout sureties, by persons ordered to be rel eased on bail
One of the provisions “relating to bonds is s. 445 which
enabl es the court to accept the deposit of a sumof noney in
lieu of executionof abond by the person required to
execute it with or wi thout sureties. If the bond is executed
(or the deposit of cash is accepted), the court admtting an
accused person to bail is required by s. 442(1) to issue an
order of release to the officer in charge of the jail in
whi ch such accused person is- incarcerated. Sections 441 and
442 are in the nature of ~provisions for the execution of
orders for the rel ease on bail of accused persons. [821D G
6.2 There is no limt of time within which the bond may

be executed after the order for release on bail is nmade.
Very often accused persons find it difficult to furnish bai
soon after the making of an order for release on bail. This

frequently happens because of the poverty of the accused
persons. |t al so happens frequently that for various reasons
the sureties produced on behalf of accused persons nay not
be acceptable to the court and fresh sureties wll have to
be produced in such an event. The accused persons are not to
be deprived of the benefit of the order for rel ease on bai
in their favour because of their inability to furnish bai
straight away. [821G H, 822A]

6.3 Oders for release on bail are effective until an
order is nmade under s. 437(5) ‘or s. 439(2). These two
provi si ons enabl e the Magi strate who has rel eased an accused
on bail or the court of Session or the H gh Court to direct
the arrest of the person rel eased on bail and to comit him
to custody. The two provisions deal wth what is known as
cancel | a-

808

tion of bail. Since release on bail under the provisoto s.
167(2) is deened to be release on bail under the provisions
of Chapter XXXI11, an order for rel ease under the proviso to

Ss. 167(2) is also subject to the provisions of s. 437(3) and
439(2) and may be extinguished by an order under either of
these provisions. [822A-C

6.4 The order for release on bail is not extinguished
and is not to be defeated by the discharge of the surety and
the inability of the accused to straight away produce a
fresh surety. The accused person may yet take advantage of
the order for release on bail by producing a fresh,
acceptabl e surety. [822E-F]

6.5 Section 309(2) nerely enables the court to "renand
the accused if in custody". It does not enmpower the court to
remand the accused if he is on bail. It does not enable the
court to "cancel bail" as it were. That can only be done
under s. 437(5) and s. 439(2). Wwen an accused person is
granted bail, whether under the proviso to s. 167(2) or
under the provision of Chapter XXXIIl the only way the bai
may be cancelled is to proceed under s. 437(5) or s. 439(2).
[ 822F- H]
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7.1 An order for release on bail nade under the proviso
tos. 167(2) is not defeated by | apse of tinme, the filing of
the chargesheet or by renmand to custody under s. 309(2). The
order for release on bail may however be cancell ed under s.
437(5) or s. 439(2). Cenerally the grounds for cancellation
of bail, broadly, are interference or attenpt to interfere
with the due course of administration of justice, or evasion
or attenpt to evade the course of justice, or abuse of the
liberty granted to him [826B-C]

7.2 \Were bail has been granted under the proviso to s.
167(2) for the default of the prosecution is not conpleting
the investigation in sixty days, after the defect is cured
by the filing of a chargesheet, the prosecution nmay seek to
have the bail cancelled on the ground that there are
reasonabl e grounds to believe that the accused has committed
a non-bailable offence and that it 1is necessary to arrest
himand comrmit him to custody. In the |last mentioned case,
one woul d expect very strong grounds indeed. [826D E]

In the Jinstant case, the H gh Court and follow ng the
Hi gh Court,  the Special Judge have held that the order for
rel ease on_bail came to an end with the passage of tinme on
the filing of the chargesheet. That is not a correct view
The order for rel ease on bail was not an order on nerits but
was, what one may ~call -an order-on-default, an order that
coul d be
809
rectified for special reasons after the defect was cured.
The order was nade | ong ago but for one reason or the other
the accused failed to take advantage of the order for
several nmonths. Probably for ~that reason, ~the prosecuting
agency did not nove in the matter and seenms to have
proceeded on the assunption that the order had | apsed with
the filing of the chargesheet. Having regard to the entirety
of circunmstances the Court did not exercise its discretion
under Art. 136 of the Constitution. [826F- H|

Nat abar Parida v. State of Orissa, AIR 1975 SC 1465,
Bashir v. State of Haryana, [1977] 4 SCC 410 and Tal ab Haz
Hussai n v. Mndkar, AIR 1958 SC 376, referred to.

JUDGVENT:
ORI G NAL/ CRI M NAL APPELLATE JURI SDI CTI ON:
Wit Petition (Criminal) No. 136 of 1986.
Under Article 32 of the Constitution of India
with
Speci al Leave Petition (Crimnal) No. 630 of 1986
Fromthe Judgment and Order dated 17.1.1986 of. the
Patna H gh Court in Cl. Msc. No. 367 of 1986.
and
Wit Petition (Crimnal) No. 137 of 1986
Under Article 32 of the Constitution of India.
with
Speci al Leave Petition (Crimnal) No. 577 of 1986.
Fromthe Judgnent and Oder dated 7.2.1986 of the
Speci al Judge (Vigilance) Bihar, Patnain S.C. No. 6 of
1986.
Ram  Jet hral ani , M ss Rani Jet hmal ani K. N
Madhusoodhanan and Ashok Sharma for the Petitioners.
A.N. Milla, D.CGburdhan and Basudeo Prasad for the
Respondent s.
810
The Judgnent of the Court was delivered by
CHI NNAPPA  REDDY, J. On the intervening night of
Noverber 29/30, 1984, the Security Police Petrol on duty
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near Jogbani Checkpost noticed a jeep speeding towards the
| ndo- Nepal border. The jeep was stopped. There were five
occupants in the jeep. One of themwas Sinranjit Singh Mann
who had been dismssed fromthe |Indian Police Service. An
order of preventive detention under the National Security
Act had been made against him on August 28, 1986. He was
wanted in that connection but had gone 'underground . On
bei ng questioned by the police petrol party, they first
refused to disclose their names and identity. This aroused
the suspicions of the police party. One of the officers was
able to identify Sinmranjit Singh Mann. The five occupants in
the jeep were searched as also their baggage. A sum of
Rs. 62,722 was found with one of the occupants, who it is
all eged offered the police party a |large anpbunt as bribe if
they were allowed to <cross the |ndo-Nepal Border. As a
result of the search, a -number of docunents and other
articles were seized. From the person of Sinranjit Singh
Mann were seized, a copy of a letter dated June 2, 1984 from
Sinranjit 'Singh Mnn to the Chief Secretary, Punjab, a copy
of the 'letter of resignation dated June 18, 1984 of
Sinranjit-Singh Mnn, the Passport of Sinranjit Singh Mann
two photographs of Jarnail Singh Bhindrawala, a letter from
Sinranjit Singh Mnnto Birbal Nath, a |letter addressed to
one Arun Kumar Agarwal asking himto help the bearer in al
possi bl e ways and /Raghubir Singh. Kam kar Singh was the
person who had nmade the offer of bribe.” A First Information
Report was then regi stered at the Jogbani Police Station for
references under secs. 121-A, 124-A, 123, 153-A 505 and
120-B of the Indian  Penal Code and s. 5(iii) of the
Prevention of Corruption Act: -Investigation started. On
Decenmber 11, 1985 a charge-sheet was submitted before the
Judicial Magistrate First Class Araria against ‘the five
accused persons for offences under secs. 121-A, 123, 124-A
153- A, 165-A, 505 and 120-B of Indian Penal Code.

Bef ore the charge-sheet was filed, on Decenber 4, 1984
Sinranjit Singh Mann was served with the order of detention
under the National Security Act and sent to Bhagal pur Jail
The other four accused were al so detai ned under the Nationa
Security Act at Bhagal pur. On March 1, 1985 the four accused
ot her than Sinranjit Singh Mann —noved the Judicia
Magi strate First Cass Araria for bail in the crimnal case
whi ch was then being investigated claining to be rel eased
under the proviso (a) of s. 167(2) of the Code of Crinm na
Procedure. The |earned Magistrate directed their rel ease on
bail, but inposed a
811
condition that the sureties should be residents of Araria
town. The four accused persons filed a petition requesting
the Magistrate to accept sureties from Purnea or ~ cash.
Anonynous letter warning Sinmranjit Singh Mnn of” likely
attenpts to liquidate him and advertising himto'leave the
country. Sinmranjit Singh Mann refused to sign the seizure
meno. From Kami kar Singh’s person, currency notes of the
val ue of Rs.62,722 were seized. An ampunt of Rs. 25,000, it
is said, was offered as bribe to the Police Oficers. From
Jagpal Singh's suitcase was seized a booklet in English
entitled ' Sikhs and Foreign Affairs’ and a conbi ned road nap
of India, Pakistan, Bangl adesh, Sri Lanka and Nepal. Anbng
other articles seized were a booklet in English witten by
Nari nder Singh Bhuller said to contain anti-CGovernnent and
Si kh separatist propaganda, a notebook containing neteria
about the world s |eading underground organisations said to
be in Mann’s hand-witing, a register in which Mann was said
to be witing the history of Anritsar in which the Indian
Arny is said to have been described as the enemy, consequent
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on operation Blue-Star, extremst Sikhs are said to be
described as nationalists and defendars of the notherland
and Ms. Gandhi, the then Prine Mnister is described in a
derogatory fashion. At the check-post, a photograph of
Sinranjit Singh Mnn was available and it was varified that
the person suspected to be Sinranjit Singh Mann was actual ly
Sintranjit Singh Mnn. The ot her persons gave their nanes as
Kam kar Singh, Charan Singh, Jagpal Singh. The petition was
rejected. Utimately the four accused were able to get
sureties fromAraria, but even so they could not be rel eased
as they were under detention under the National Security
Act. Sinranjit Singh Mann was also directed to be rel eased
under the proviso to sec. 167(2) on his application on
Cct ober 28, 1985. The same condition was inposed that the
sureties should be from Araria. He furnished necessary
sureties on Cctober 29, 1985, but could not be rel eased as
he was wunder detention ~under the National Security Act.
VWil e so Gauri Shankar Jha who was a surety for all the five
accused filed a petition and personally appeared in court
prayi ng thhat he may be di scharged from suretyship as he did
not want ~to continue to be a surety of the accused persons.
On Decenber 5, 1985 the | earned WMagistrate nade an order
di scharging the surety and issuing formal warrants of arrest
under s. 444(2) of the Code of Crimnal Procedure. It was at
that stage that the order of detention against Sinranjit
Si ngh Mann was quashed by the Hi gh Court  of Punjab and
Haryana on Decenber 9, 1985. The charge-sheet in the court
of the Judicial Mgistrate First Cass Arariia was filed on
Decenber 14, 1985.

The | earned Magistrate took cognizance of  the case
under sec-
812
tions 121A, 123, 124A, 153A, 165A and 120-B Indian Pena
Code on Decenber 18, 1985. On the sane day he al so made an
order that Sinmranjit Singh Mann should be kept in the
Central Jail at Bhagalpur in the interests of security. On
Decenber 19, 1985, the Investigating Oficer /filed a
petition requesting expeditious trial of the case‘as it was
one of special inportance. On Decenber 20, 1985, fresh bai
bonds were filed on behalf of the accused Raghubir Singh
Jagpal Singh, Kanikar Singh and Charan Singh. However the
bail bonds were rejected as the surety, Kirtyanand Mshra
could not nane either the accused persons or their fathers.
On January 2, 1986 all the accused persons were produced
fromcustody before the Magistrate who further remanded them
to custody till January 13, 1986. The learned Magistrate
took up for hearing a petition which had been previously
filed on behalf of the accused persons requesting  that
Kirtyanand M shra nay be accepted as a surety as he had once
previously been accepted as surety. It was prayed that the
order dated Decenber 20, 1985 might be recalled. The
petition was rejected on the ground that the earlier order
could not be reviewed. Later, on the same day, two sureties,
Mr Majid and Kirtyanand M shra filed petitions requesting
that they should be discharged fromsuretyship as they did
not want to continue as sureties for the accused persons. On
January 7, 1986 the Session Judge, Purnea transferred the
case fromthe file of Shri R B. Roy, Joint Mgistrate, First
Class, Araria to the Court of Shri UN Yadav, Joint
Magi strate, First Cass, Araria. On January 10, 1986, the
| earned Magi strate nade an order fixing January 11, 1986 for
the supply of 'police papers and necessary orders’. On
January 11, 1986 the five accused persons were produced
before the Magistrate. A petition was filed on behal f of the
State to conmt the case to the Court of session after
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delivering the police papers to the accused persons and
thereafter to cancel the bail of the accused persons and
remand themto custody. Another petition was filed on behalf
of the accused to transfer the case to the Special Judge,
Purnea. The accused persons also filed a petition to adjourn
the case. The Magistrate requested the accused to receive
t he docunents furni shed under s. 207 Crimnal Penal Code but
the accused refused to receive the sane claining that their
petition should be disposed of first so that if necessary
they mmy go to the higher «court in revision. The Public
Prosecutor objected to the petition of the accused on the
ground that the accused persons were nerely trying to del ay
the di sposal of the commitnent proceedi ngs. The advocate for
the accused persons appears to have nade a submni ssion that
the case was triable by the Court of Special Judge and
therefore it should be transferred to him The |earned
Magi strate held that cognizance had already been taken of
the case by his court and the

813

order taking cognizance could not be recalled. The question
whet her the case should be transferred to the court of
Speci al Judge could be considered at the stage when the
question whether there was a prinma facie case was to be
consi dered. The |earned Magistrate then fixed January 18,
1986 as the date /for furnishing copies of docunments to the
accused persons.

On January 16, 1986 the | earned Magistrate rejected an
application by the accused other than Sinranjit Singh for
acceptance of cash deposit or in-the alternative sureties
fromoutside Araria town. The l'earned Magistrate held that
he had no power to review his earlier order. They then noved
to the H gh Court for Bail but that —application was al so
rejected. On January 18, 1986, the |earned Magistrate
purported to transfer the record of the case to the Specia
Judge (Vigilance), North Bihar, Patna and directed the
accused to be produced before the Special Judge on January
31, 1986. On January 31, 1986 Sinranjit Singh Mann offered
cash security and that the joint trial was not permi ssible.
The | earned Special Judge upheld that subm ssions and held
that the offences were not committed in the course of the
same transaction and therefore the trial for the offences
under secs. 165A and s. 165A read with —s. 34 should be
separated fromthe other offences. The |earned judge further
held that he was not conpetent to try the accused for the
of fences under secs. 121A, 124A etc. as the case had not
been comritted to the court of Session by the Magistrate of
Araria. In regard to those offences the |earned special
Judge directed the record to be sent back to the District
and Sessions Judge, Purnea for proceeding further in
accordance with | aw.

Al'l eging that the Special Public Prosecutor had never
been instructed to file a petition before the special Judge
suggesting that the offences under secs. 165 and 165A read
with s. 34 and the remaining offences under s. 121A, 124A
etc. were not committed in the course of the sane
transaction and that they should be tried separately, the
State of Bihar filed a wit petition in the H gh Court of
Patna and obtained a stay of further proceedi ngs before the
Speci al Judge. The question of the |link between the of fences
under secs. 165A and 165A read with s. 34 and the offences
under secs. 121A, 124A etc. and the question of the
jurisdiction of the Special Judge to try the offences under
secs. 121A, 124A etc. were also raised before us but we
refrain from expressing any opinion on these questions as
these questions are to be considered by the Hi gh Court in
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the Revision Petition before it.

In the two wit petitions filed by the accused persons,
Shri Ram
814
Jethmal ani made a forceful and passionate plea that the
fundanental right of his clients under Art. 21 of the
Constitution has been frustrated by the tactics of the State
of Bi har whose only object was to sonehow keep the
petitioners in prison. He submtted that the case of bribery
rested on what took place on the night of 29/30 Novenber,
1984 and that investigation into that part of the case was
conplete in the course of a few days. The of fences of wagi ng
war etc. rested primarily on the letters said to have been
witten by Sinranjit Singh. Mann to the President of India
and others and investigation into these offences could not
possi bly take very long as all that was necessary was to
exam ne the recipients of the letters. Yet the chargesheet
was filed only in Decenber, 1985 and even thereafter various
tactics were adopted by the prosecution to prevent the tria
of the case. According to Shri Jethmal ani, the prosecution
being fully aware that there was no nerit in the allegations
was nmerely trying to prolong the case as long as possible to
harass the accused and to keep themin prison. He submtted
that there was no ‘material whatever to substantiate the
of fences of waging war etc. and that the proceedings
deserved to be quashed on that ground al so. He argued that
if the offences of waging war etc. rested  on the letters
witten by Sinranjit Singh Mnn to the President of India
and the Chief Secretary, as indeed they were, then the
prosecution could have been launched as soon as the letters
were received. There was no need to |aunch the prosecution
now and link it wth the offence of  bribery where the
letters had been published in the daily press long ago. It
was al so submitted the proceedi ngs before the Special Judge,
Purnea were wi thout jurisdictionboth for the reason that he
was not conpetent to try the offences under s. 121A, s. 124A
etc. and also for the reason ‘that he cane to be seised of
the case at the instance of the Executive Governnment, who
had no authority to transfer the case fromthe court of the
Speci al Judge, Patna to the court of the Special  Judge,
Purnea. Shri Jethmal ani submitted that the very principle of
rule of law would be defeated if the Executive Governnent
were to be permtted to have cases decided by judges of
their choice

In the Speci al | eave petitions, ~Shri ~ Jethmal an
submitted that the High Court and the Special Judge were
wong in not permtting the accused to offer fresh sureties
or cash security. He submtted that the H gh Court and the
Speci al Judge were wong in holding that the order of the
Magi strate directing themto be released on bail under s.
167(2) had cone to an end by the passage “of ' tineg,
particularly after cognizance had been taken of the case.
815

The constitutional positionis now well-settled that
the right to a speedy trial is one of the dinensions of the
fundanental right to life and liberty guaranteed by Art. 21
of the Constitution: Vide Hussainara Khatton (1) v. State of
Bi har, [1979] 5 SCR 169 (per Bhagwati and Koshal, JJ), Kadra
Pehdiya (1) v. State of Bihar, AR 1981 SC 939 (per Bhagwati
and Sen, JJ.), Kadra Pehdiya (I1) v. State of Bihar, AIR
1982 SC 1167 (per Bhagwati and FEradi, JJ) and State of
Maharashtra v. Chanpa Lal Punjaji Shah, [1981] 3 SCR 610
(per Chinnappa Reddy, Sen and Baharul Islam JJ). In foreign
jurisdictions also, where the right to a fair trial within a
reasonable tine is a constitutionally protected right, the
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infringement of that right has been held in appropriate
cases sufficient to quash a conviction or to stop further
proceedi ngs: Strunk v. United States, 37 Law Ed. 2d 56 and
Barkar v. Wngo, 407 US 514 two cases decided by the United

States Supremne Court and Bell v. Director of Public
Prosecutions. Jammica, [1985] (Il) Al ER 585 a case from
Jammi ca decided by the Privy Council. Several questions

arise for consideration. Was there delay? How | ong was the
del ay? Was the delay inevitable having regard to the nature
of the case, the sparse availability of |egal services and
ot her relevant circumnmstances? Was the delay unreasonable?
Was any part of the delay caused by the wlfulness or the
negl i gence of the prosecuting agency? Was any part of the
del ay caused by the tactics of the defence? Was the del ay
due to causes beyond the control of the prosecuting and
def endi ng agencies? Did the accused have the ability and the
opportunity to assert his right-to a speedy trial? Was there
a likelihood of the accused being prejudiced in his defence?
Irrespective of any likelihood of prejudice in the conduct
of his def ence, was the very length of the delay
sufficiently prejudicial to the accused? Sonme of these
factors have been identified in Barker v. Wngo (supra). A
host of other questions pay arise which we may not be able
to readily visualise just now. The question whether the
right to a speedy trial which forns part of the fundanenta
right to |ife and liberty guaranteed by Art. 21 has been
infringed is ultimately a question  of fairness in the
administration of 'criminal justice even as "acting fairly’
is of the essence of the principles of natural justice (In
re HK 1967(1) All ~ER 226) ~and a ’fair ~and reasonable
procedure’ is what is contenplated by the expression
"procedure established by law in Art. 21(Maneka Gandhi).

What do we have here? Five persons were seen in a jeep
goi ng towards the I ndo-Nepal border, obviously in an attenpt
to cross the border. The border patrol thought that their
novenments were suspi cious. " Their answers to questions
regarding their nanmes and parentage were not satisfactory.
One of themwas identified as a police officer
816
who had been dism ssed fromservice and who was wanted in
connection with an offer of detention wunder the Nationa
Security Act. In the Ilight of contenporary history and in
the light of the docunments lound in the possession of the
accused, (to the contents of one of which we will presently
refer), the police party suspected that they were crossing
the border and going to Nepal in the course of a conspiracy
to commit the offences of waging war, etc. Their suspicion
must have been strengthened by the offer of ‘a bribe to be
allowed to cross the border. The police officer whomthey
appr ehended, though apparently a Punjabi, had previously
served in the State of Miharashtra while the others were
fromCalcutta. That several persons fromdifferent parts of
the country with no apparent connection wth each ‘other
except that they appeared to belong to the sane Comunity
were together trying to cross the country's frontier
apparently made the police suspect, in the context of the
political situation in the country, that they belonged to
some group of persons of that community who were canpai ghi ng
agai nst the GCovernment, call it what you will, agitating or
waging war, a suspicion which must have been further
i nfluenced by the letters found in their possession. It nmay
be that these circunstances nmay lead to no nore than
suspicion but the suspicion was enough to justify an
i nvestigation by the Police.

We may digress here and consider a submission of M.
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Jet hmal ani that the letter addressed to the President showed
that Simranjit Singh Mann wanted to devote hinself to the
rehabilitation of those who had suffered during the arny
action and the letter could never possibly be evidence of a
conspiracy to wage war against the Governnent. It is true

that in this long letter, there is a sentence. "In future,
will devote nyself to the rehabilitation of those who have
suffered during the arny action." It is sufficient for us to

nmention that there is in the letter enough incendiary
material to ignite the conbustible. W do not want to refer
to the wvarious other statenments made in the letter. It is
possi ble that the effect of sone of those statenments on the
m nds and actions of the susceptible could be disastrous.
Sinranjit Singh Mnn, as a highly educated person and as a
hi ghly placed of ficer, was bound to emerge, on his dismssa
fromservice, as a hero and martyr in the eyes of a certain
section of the people. "His statements woul d be accepted by
them as® gospel truths and pronouncenents of the oracle on
the basis  of which they should act. If the letter renmined
addressed to the President -and not publicised, it would
cause little —or no harm But the |etter though addressed to
the president was clearly neant to be what is called an
"open letter’, to be given wide publicity. Indeed its ful
text had been published in the daily press and the accused
t hem
817
selves had such a copy in their possessi on when they were
stopped and searched. W do not know whether any of the
accused’ was responsible for the publicity and whether it
was i n pursuance of the conspiracy. It may be that Sinranjit
Si ngh Mann neant no harmand that the contents of the letter
were no nore than the vehenment outpourings of a bitter, and
di stressed but honest mind in the zealot’s jargon. On the
other hand it is possible that the letter was designed to
become or becane an instrunent-of faith and used as such
Al these are matters for evidence at the trial

Reverting to what we were saying earlier, if the police
of ficers had sone justification for suspecting a conspiracy,

they would be well justified in suspecting ram fications of
the conspiracy el sewhere in the country necessitating
i nvestigation into the conspiracy in Punjab, Del hi,

Maharashtra, Calcutta and other parts of the country. If the
I nvestigating agency suspected a conspiracy to wage war, it
was its bounden duty to search for evidence wherever it
could be found and not content itself by reading the letters
and exami ning the recipients of the letters. It is not again
correct to say that the case of waging war s founded
entirely on the letters addressed to the President of India,
etc. and that all that was necessary for the investigating
agency to do was to examine the recipients of the letters.
The letters are only itens of evidence and not the totality
of the evidence.

Fromthe affidavits filed on behalf of the State of
Bi har and fromthe records produced before us, we find that
the investigating agency conducted enquiries not only  at
Jogbani (Purnea), but also at Delhi, Calcutta and Bonbay and

in Punjab, Maharashtra and Nepal. It is one thing to anal yse
and arrange the facts and plan an orderly course of action
when all the facts are known, it is quite another thing to

do when the facts are to be discovered or unearthed,
particularly in cases of suspected conspiracies bristling
with all manner of conplexities and conplications including
those of a sensitive, political nature, wher e t he
i nvestigating agency has to tread warily and with
circunmspection. The investigating agency cannot, therefore,
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be bl aned for the slow progress that they nmde in
investigating a case of this nature. It is true that there
were what appeared to be lulls in investigation for fairly
long spells but we are unable to see anything sinister in
the lulls. W have to renenber that investigation of this
case was not the only task of the investigating agency.
There nmust have been other cases and tasks. In our country,
the police are not only incharge of the investigation into
crinmes, but they are also incharge of Law and Order. W have
to take into account the extraordinary law and order

situation obtaining in various parts of the country
necessitating the placing of a great addi-
818

tional burden on the police. W are satisfied that such
delay as there was in the investigation of this case was not
wanton and that it was the outcone of the nature of the case
and the general situation prevailing in the country. W may
al so note in passing that the accused in the present case do
not belong to the category of persons who are not well able
to take care of thenselves. They are persons who are capabl e
of asserting their rights whenever and wherever necessary
and who did in fact asserts their rights as and when
necessary, as is evident fromthe nunber of petitions filed
before the Magistrate, and the special judge, fromtime to
time. W do not suggest that the ability of the accused to
assert their rights should penalise themand still the voice
of protest against the delay. But, as pointed out by Powell,
J. in Barker v. Wngo (supra) and by Lord Tenpl eman in Bel
v. DPP of Jammica, (supra) one of the factors to be
consi dered in determni ng whether an accused person has been
deprived of his right is the responsibility of the accused
for asserting his rights. It was said:
"Whet her, and how, a defendant asserts his right
is closely related to the other factors we have
mentioned. The strength of ~his efforts wll be
affected by the length of the delay, to sone
extent by the reason for the delay, and nost
particularly by the personal prejudice, which is
not al ways readily identifiable, t hat he
experiences. The nore serious the deprivation, the
nore likely a defendant is to conplain.”
Until the filing of the present wit petitions we findthat
there was no serious protest by the accused about any del ay-
After the charge-sheet was filed, we notice that at | east on
two occasions the prosecuting agency expressed an anxiety to
have the case disposed of as expeditiously as possible. W
find from the order-sheet of the | earned Special Judge that
on Decenber 19, 1985 the Public Prosecutor filed a petition
before him requesting expeditious trial of the case as it
was a case of a special inportance. Fromthe order-sheet we
find that on January 9, 1986, another petition was filed by
the Public Prosecutor again requesting that an early date
may be fixed for the speedy disposal of the case. Having
regard to all the circunstances of the case, we do not think
that the delay in the investigation and in the trial of the
case is so unfair as to warrant our quashing the proceedi ngs
on the ground of infringement of the right of the accused to
a speedy trial, a part of their fundamental right under Art.
21 of the Constitution. W think that a direction by us that
the trial should start soon and proceed fromday to day is
all that is called for in the present case.
819
It was strenuously contended by Shri Jethnmal ani that
there was no material whatsoever to warrant the framing of
charges for any of the offences nentioned in the charge-
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sheet other than sec. 165A. W desire to express no opinion
on this question. It is not a matter to be investigated by
us in a petition under Art. 32 of the Constitution. W w sh
to enphasise that this Court cannot convert itself into the
court of a Magistrate or a Special Judge to consider whether
there is evidence or not justifying the fram ng of charges.

Two other questions, one relating to the jurisdiction
of the Special Judge to try the accused for the offences
under secs. 121, 121A, etc. and the other the question of
the link between the offences under secs. 165-A and 165-A
read with sec. 34 on the one hand and the offences under
secs. 121 and 121A etc. on the other are questions which are
awai ting the decision of  the High Court of Patna and we
| eave those questions to be decided by the Hi gh Court.

Anot her question which was raised before us was that
the Special Judge, Purnea was chosen by the Executive
CGovernment to try-the present case. The subm ssion was that
it was ~destructive of the very principle of Rule of |aw and
Equal ity before the Law if the Prosecutor is to be permtted
to have 'the Judge of his choice totry the case. Nothing as
drastic as that suggested by M. Jethmal ani has happened
Al that has in fact happened is that a Special Judge's
court was created for Purnea Division under sec. 6 of the
Crimnal Law Anmendrment ~Act and Shri " Bindeshwari Prasad
Verma, Additional /District Judge, West Chanparan, who was
under orders of transfer as Additional District Judge,
Bhagal pur was designated as the Special Judge. The case,
Jogbani P.S. No. 110/84, was nentioned within brackets as
that was apparently the only case awaiting trial in Purnea
Di vision under the Crimnal Law Armendnent ~Act. A Specia
Judge’s court was created for Purnea Divisionas it was
thought that it would be nore convenient for the accused and
also in the interests of security if the case was tried at
Bhagal pur where the accused were- inprisoned rather than to
have the trial of the case at-Patna to which place the
accused would have to be taken from Bhagal pur for |every
hearing. The accused had to be inprisoned at Bhagal pur, as
already nentioned by us, in the interests of security. W
are unable to see any evil designin the creation’ of a
Speci al Judge’s court for Purnea Division at Bhagal pur under
the Crimnal Law Arendnment Act and the designation of a
Judge to preside over that court.

Shri Jethmalani urged that in the case of the accused
per sons
820
other than Sinranjit Singh Mann, there was nothi ng whatever
to connect themwth the offences under secs. 121-A, 124-A,
etc. It was said that they were not even the authors of any
of the letters which were found in the course of the search
W do not want to express any opinion except to say that
aut horship of seditious material alone is not the gist of
any of the offences. Distribution or circulation of
seditious material may also be sufficient on the facts and
circunstances of a case. To act as a courier is sonetines
enough in a case of conspiracy. It is also not necessary
that a person should be a participant in a conspiracy from
start to finish. Conspirators nmay appear and di sappear from
stage to stage in the course of a conspiracy. W wi sh to say
no more on the subm ssion of the |earned Counsel. Whet her
such evidence as may now be available in the record to
justify the framng of <charges is a nmatter for the tria
court and not for wus. W refrain from expressing any
opi ni on.

Having regard to the subsequent events that have taken
pl ace, we think that the only appropriate direction that we
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can give is to request the Patna H gh Court to dispose of
the crimnal revision petition before it as expeditiously as
possi bl e preferably within three or four weeks. \Watever be
the outcone of the crimnal revision petition, the High
Court should also direct the Special Judge or other Judge
who may have to try the case, or the one or the other of the
cases as the case nmy be, to try the cases expeditiously,
setting a near date for the trial of the case or cases and
to proceed with the trial fromday to day.

We then cone to the two special |eave petitions filed
by the accused persons. W may recapitulate that the five
accused persons were directed to be released on bail under
the proviso(a) to s. 167(2) for the default of the
prosecution in not conpleting the investigation wthin 60
days. It may be renenbered that there was no provision
corresponding to the proviso to sec. 167(2) in the old Code
of Criminal Procedure. The proviso was introduced for the
first tine in the new Code of 1973. The reason for the
i ntroduction of the proviso was stated in the Statenent of
hj ects and Reasons as foll ows:

"At present s. 167 -enables the Magistrate to
aut hori se detention of an accused in custody for a
termnot exceeding 15 days on the whole. There is
a conplaint that this provision is honoured nore
in the breach than in the observance and that the
police investigation takes a nuch | onger period in
practice. The practice of ~doubtful legality has
gr own
821

wher eby the police file a "prelimnary" or
i nconmpl ete chargesheet and nove the court for a
remand under s. 344 which is not intended to apply
to the stage of investigation.” Wile in sone
cases, the delay in the investigation may be due
to the fault of the police, it cannot be denied
that there nmay be genuine cases where it may not
be practicable to conplete investigation in 15
days. The Commi ssion recomrended that the period
shoul d be extended to 60 days, but if this is
done, 60 days would beconme the rule and there is
no guarantee that the illegal practice referred to
above would not continue. It is —consideredthat
the nost satisfactory solution to the _problem
woul d be to extend the period of detention beyond
15 days whenever he is satisfied that adequate
grounds exist for granting such detention." (s.
344 of the A d Code Corresponded to s. 309 of the
present Code.)

The effect of the new proviso is to entitle an accused
person to be released on bail if the investigating agency
fails to conplete the investigation within 60 days. A person
rel eased on bail under the proviso to s. 167(2) for the
default of the investigating agency is statutorily deened to
be rel eased under the provisions of Chapter 33 of the Code
for the purposes of that chapter. That is provided by the
proviso to s. 167(2) itself. This neans, first, the
provisions relating to bonds and sureties are attracted. S.
441 provides for the execution of bonds, with or wthout
sureties, by persons ordered to be released on bail. One of
the provisions relating to bonds is s. 445 which enables the
court to accept the deposit of a sum of noney in lieu of
execution of a bond by the person required to execute it
with or wthout sureties. |If the bond is executed (or the
deposit of cash is accepted), the court adnmitting an accused
person to bail is required by s. 442(1) to issue an order of
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release to the officer in charge of the jail in which such
accused person is incarcerated. Sections 441 and 442, to
borrow the |anguage of the Civil Procedure Code, are in the
nature of provisions for the execution of orders for the
rel ease on bail of accused persons. Wat is of inmportance is
that there is no limt of tine within which the bond may be

executed after the order for release on bail is made. Very
often accused persons find it difficult to furnish bail soon
after the making of an order for release on bail. This

frequently happens because of the poverty of the accused
persons. It also happens frequently that for various reasons
the sureties produced on behalf of accused persons may not

be acceptable to the court and fresh sureties will have to
be

822

produced in such an event. The accused persons are not to be
deprived of the benefit of the order for release on bail in
their favour because of their inability to furnish bai
straight away. Orders for release on bail are effective

until an ' order i's nmade under s. 437(5) or s. 439(2). These
two provisions enable the Magistrate who has released an
accused on bail or the court of Session or the Hi gh Court to
direct the arrest of =~ the person released on bail and to
commit him to custody. The two provisions deal with what is

known in ordinary parlance as cancellation of bail. Since
rel ease on bail under the proviso to s.” 167(2) is deened to
be rel ease on bail under the provisions of Chapter XXXIII

an order for release under the proviso to s. 167(2) is also
subj ect to the provisions of s. 437(5) and 439(2) and may be
extingui shed by an order under either of these provisions.
It may happen that a person who has been accepted as a
surety may later desire not to continue-as a surety. Section
444 enables such a person, at any tinme, to apply to a
Magi strate to discharge a bond either wholly or so far as it
relates to the surety. On such an application being nade,
the Magistrate is required to issue a warrant of arrest
directing the person released on bail to be brought before
him On the appearance of such  person or on his voluntary

surrender, the Magistrate shall direct the bond 'to be
di scharged either wholly or so far as it relates'to the
surety, and shall call wupon such person to find other

sufficient surety and if he fails to do so, he nay comit
himto jail. (sec. 444). On the discharge of the bond, the
responsibility of the surety ceases and the accused person
is put back in the position where he was inmedi ately before
the execution of the bond. The order for release on bail is
not extingui shed and is not to be defeated by the discharge
of the surety and the inability of the accused to straight
away produce a fresh surety. The accused person my yet take
advantage of the order for release on bail by producing a
fresh, acceptable surety. The argunment of the  I|earned
counsel for the State of Bihar was that the order for
rel ease on bail stood extinguished on the remand of the
accused to custody under s. 309(2) of the Code of Crimna

Procedure. There is no substance what ever in this
submi ssion. Section 309(2) nerely enables the Court to
"remand the accused if in custody.’” It does not enpower the
Court to remand the accused if he is on bail. It does not
enable the Court to 'cancel bail’ as it were. That can only
be done wunder s. 437(5) and s. 439(2). Wen an accused
person is granted bail, whether under the proviso to s.

167(2) or under the provisions of Chapter XXXIIl the only
way the bail may be cancelled is to proceed under s. 437(5)
or s. 439(2).

In Natabar Parida v. State of Orissa, AIR 1975 SC 1465
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t he Court
823
expl ai ned the nandatory character of the requirenent of the
proviso to s. 167(2) that an accused person is entitled to
be released on bail if the investigation is not conpleted
within sixty days. The Court said,
"But then the comand of the Legislature in
proviso (a) is that the accused person has got to

be released on bail if he is prepared to and does
furnish bail and cannot be kept in detention
beyond the period of 60 days even if the
i nvestigation may still be proceeding. In serious

of fences of crinm nal conspiracy-murders dacoities,
robberies by interstate gangs or the like, it may

not be possi bl e for t he pol i ce, in the
circunstances as they do exist in the various
parts of our country, to conpl ete t he

i nvestigation within the period of 60 days. Yet
theintention of the Legislature seens to be to
grant no descretion to the court and to make it
obligatory for it to release the accused on bail
O course, it has been provided in proviso (a)
that the accused released on bail wunder s. 167
will be ‘deened to be so released under the
provi sions of Chapter XXXII|I and for the purposes
of that Chapter. That nmay  enpower the court
rel easing him on bail, if it considers necessary
so to do to direct that” such person be arrested
and commtted to custody as provided in sub-
section (5)  of s. 437 occuring in Chapter XXX II
It is also clear that after the taking of the
cogni zance the power of remand is to be exercised
under s. 309 of the New Code. But if it is not
possible to conplete, the investigation within a
period of 60 days then even-in serious and ghastly
types of crimes the accused will be entitled to be
rel eased on bail. Such/ a law may be a "paradise
for the crimnals,"” but surely it would not be so,
as sonetines it is supposed to be because of the
courts. It would be so under the comuand of the
Legi sl ature.”

In Bashir v. State of Haryana, [1977] (4) SCC 410, the
guestion arose whether a person who has been rel eased under
the proviso to s. 167(2) could later be commtted to custody
nerely because a challan was subsequently filed. The court
held that he could not be so conrmitted to custody. But, the
bail could be cancell ed under s. 437(5) if the court came to
the conclusion that there were sufficient grounds, after the
filing of the challan to believe that the accused had
conmitted a nonbail abl e offence and that it was necessary to
arrest himand comrt himto custody. The court said,

824
"Sub-section (2) of Section 167 and proviso (a)
thereto nake it clear that no Magistrate shal
authorise the retention of the accused person in
custody under this section for a total period
exceeding sixty days. On the expiry of sixty days
the accused person shall be released on bail if he
is prepared to and does furnish bail. So far there
is no controversy. The question arises as to what
is the position of the person so rel eased when a
challan is subsequently filed by the police."
* * * *

"Sub-section (5) to section 437 is inportant. It

provides that any court which has released a
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person on bail under sub-section (1) or sub-
section (2), nmay, if it considers it necessary so
to do, direct that such person be arrested and
commt him to custody. As under Section 167(2) a
person who has been rel eased on the ground that he
had been in custody for a period of over sixty
days is deened to be rel eased under the provisions
of Chapter XXXI'IlL, his rel ease shoul d be
consi dered as one under s. 437(1) or (2). Section
437(5) empowers the court to direct that the
person so rel eased may be arrested if it considers
it necessary to do so. The power of the court to
cancel bail if it <considers it necessary is
preserved in cases where a person has been
rel eased on _bail under s. 437(1) or (2) and these
provi sions are applicable to a person who has been
rel eased under Section 167(2). Under Section
437(2) when  a person is released pending inquiry
on the ground that” there are not sufficient
grounds to believe that he has conmitted a
nonbai | abl e of fence muy be conmitted to custody by

court which released him on bail if it is
satisfied that there are sufficient grounds for so
doing after inquiry is conpl et ed. As the

provi sions of Section 437(1), (2) and (5) are
applicabl e to a person who has been rel eased under
section 167(2) the nmere fact that subsequent to

his release a challan has been filed, is not
sufficient. to conmmt himto custody. In this case
the bail was cancelled and the _appellants were

ordered to be arrested and committed to custody on
the ground that subsequently  a chargesheet had
been filed and that before the appellants were
directed to be rel eased under Section 167(2) their
bail petitions were dism ssed on

nerits by the Session (Court and the Hi gh Court.
The fact that before 'an order was passed / under
Section 167(2) the bail petitions of the accused
were dismissed on nerits is not relevant for the
pur pose of taking action under Section 437(5).
Neither is it a wvalid ground that subsequent to
rel ease of the appellants a challan was filed by
the police. The Court before directing the arrest
of the accused and conmitting them to custody
should consider it necessary to do so under
Section 437(5). This may be done by the Court
coming to the conclusion that after (the challan
had been filed there are sufficient grounds that
the accused had committed a non-bailable offence
and that it 1is necessary that he should be
arrested and committed to custody. It nay also
order arrest and conmittal to custody on other
grounds such as tanpering of the evidence or that
his being at large is not in the interests  of
justice. But it is necessary that the Court should
proceed on the basis that he has been deened to
have rel eased under Section 437(1) and (2)."

In Talab Hazi Hussain v. Mndkar, AIR 1958 SC 376 a
case arising under the old code, the court considered the

grounds

on which bail mght be cancelled. It was said.

"There can be no nore inportant requirenment of the
ends of justice than the uninterrupted progress of
a fair trial; and it is for the continuance of
such a fair trial that the (inherent) powers of
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the High Courts are sought to be invoked by the
prosecution in cases where it is alleged that
accused per sons, ei t her by subor ni ng or
intimdating witnesses, are obstructing the snpoth
progress of a fair trial. Simlarly, if an accused
person who is released on bail junps bail and
attenpts to run to a foreign country to escape the
trial, that again would be a case where the
exerci se of the (inherent) power would be
justified in order to conmpel the accused to submit
to a fair trial and not to escape its consequences
by taking advantage of the fact that he has been
rel eased on bail and by absconding to another
country. In other words, if the conduct of the
accused person subsequent to his release on bai
puts in jeopardy the progress of a fair tria
itself and if there ~is no other renmedy which can
be effectively used agai nst the accused person, in
such a case the (inherent) power of the H gh Court
can be legitimtely
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i nvoked. In regard-to non-bailable offences there
is no needto invoke such power because s. 497(5)
specifically deals with such cases."
The result of our discussion and the case-law in this:
An order for release on bail nade under the proviso to s.
167(2) is not defeated by |apse of tine, the filing of the
chargesheet or by remand to custody  under s.. 309(2). The
order for release on bail may however be cancell ed under s.
437(5) or s. 439(2). Generally the grounds for cancellation
of bail, broadly, are, interference or attenpt to interfere
with the due course of administration of justice, or evasion
or attenpt to evade the course of justice, or abuse of the
liberty granted to him The due -administration of justice
may be interfered wth by “intimdating or suborning
wi t nesses, by interfering with investigation, by creating or
causi ng di sappearance of evidence etc. The course of justice
nmay be evaded or attenpted to be evaded by leaving the
country or going underground or otherw se placing hinself
beyond the reach of the sureties. He nay abuse the liberty
granted to himby indulging in simlar or other unlawfu
acts. Where bail has been granted under the proviso to s.
167(2) for the default of the prosecution in not conpleting
the investigation in sixty days, after the defect is cured
by the filing of a chargesheet, the prosecuti on nay seek to
have the bail cancelled on the ground that there are
reasonabl e grounds to believe that the accused has committed
a non-bailable offence and that it 1is necessary to arrest
himand commit him to custody. In the |last nentioned case,
one woul d expect very strong grounds indeed.
In the present case, the High Court and fol lowi ng the
Hi gh Court, the Special Judge have held that the order for
rel ease on bail came to an end with the passage of tine on
the filing of the chargesheet. That we have expl ai ned is not
a correct view The question nowis what is the appropriate
order to make? The order for release on bail was not an
order on nerits but was what one may call an order-on-
default, an order that <could be rectified for specia
reasons after the defect was cured. The order was made | ong
ago but for one reason or the other, the accused failed to
take advantage of the order for several nonths. Probably for
that reason, the prosecuting agency did not nove in the
matter and seens to have proceeded on the assunption that
the order had | apsed with the filing of the chargesheet. The
guestion is should we now send the matter down to the High
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Court to give an opportunity to the prosecution to nove that
court for ~cancellation of bail? Having regard to the
entirety of the
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circunmstances, the long lapse of time since the origina
order for bail was made, the consequent change in

circunstances and situation, and the directions that we have
now given for the expeditious disposal of the case, we do
not think that we wll be justified in exercising our
di scretion to interfere under Art. 136 of the Constitution
in these nmatters at this stage. The special |eave petitions
are, therefore, dismssed. Nothing that we have said is to
be construed as an expression of opinion on the nmerits of
t he case.

M L. A Petitions disnissed.
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