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JUDGVENTS

The foll owi ng Judgnents of the Court were delivered:

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 974 OF 1980
Vi dya Devi @ Vidya Vati (Dead)
by LLR'S
Ver sus
Prem Prakash & Os.

JUDGVENT

VENKATACHALA, J.

Raghunath who had | ands conorisec in Khasra Nos. 2,5/1
and 6/1 situated in village Macangir, Del hi, as his holding
died in the year 1952 | eaving behind Vidya Devi alias Vidya
Vati, widow of his pre-deceased first son Ram Narain, his
second son Dev Raj and his third son Prem Prakash, as his
I egal heirs to inherit his holding. Wen in the year 1953-54
a janmabanai of that village was held, entry in the revenu
records pertaining to the said holding was changed fromthe
nane of Raghunath to the names of Vidya Devi. Dev Raj and
Prem Prakash. Wth the conming into force of the Del hi Land
Reforns Act 1954 - the do Act, respecting the area of the
ands within which the said holding fell, a declaration
havi ng been made as required under that Act and the Rul es
made t hereunder on 1st February, 1958 that the said Vidya
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Devi slias Vidya Vati, Dev Raj and Prem Prakash were the co-
bhum dars of that hol ding, they becane the co-bhum dars earn
entitled to one-third share thereof.

However, on 9th Cctober, 1973 Vidya Devi, filed a suit
as plaintiff therin for partition of her one-third share and
separate possession in the said holding before the Revenue
Assi stant, as provided for under sub-section (1) of section
55 of the DL Act against the other co-bhumidhars - Prem
Prakash and Dev Raj by inpleading then as defendants-1 and 2
respectively in that suit. Defedant-2, Dev Raj did not have
nay objection for partition and giving separate possession
of one-third share out of the said holding to the plantiff
as crayed in the suit, indeed, he also clained for partition
and giving of separate posession of his one-third share in
the said holding. But,  defendant-1, Prem Prakash contested
that suit. |In his defence statenent, he pleaded inter alia,
that he being in ~exclusive possession of the said holding
eversince the year 1953-54, he had perfected his title in
respect to the whole of the wsaid holding by adverse
possessi on as agai nst the ot her co- bhum dhar s and,
therefore, question of title was involved in the suit
reduci ng the Revenue Assistant to frame an issue thereon and
refer the same to GCivil Court for obtaining a finding
thereon, as required by section 186 of the DL Act. No doubt,
the Revenue Assistant, who franed the /issues in that suit
based on the pleadings therin framed -an issue which read
t hus:

"Whet her any question of titleis involved in this case

which requires  any reference to the civil court under

section 186 of the DL Act."

But, when that issue was considered by the Revenue
Assistant as a prelimnary issue, he took the viewthat no
guestion of title which required to be referred to G vi
Court under section 186 of the DL Act for obtaining its
finding was involved. However, ~that view was questioned by
defendant-1 by taking the matter in revision before the
Fi ni anci al Commi ssi oner. But, the (Financial Commi ssioner who
heard the revision, rejected it by upholding the view of the
Revenue Assistant on the said prelimnary issue.” The 'reason
given by the Financial Conmi ssioner for upholding the view
of the Revenue Assistant on the prelimnary issue was that
the plea of title taken in his defence by defendant-1 was to
be deened as untenable within the nmeaning of explanation to
sub-section (1) of section 186 of the DL Act in that it was
solely intended to out the jurisdiction of the Revenue
Assistant in the matter. Defendant-1 filed a wit petition
C.W No. 691 of 1978 in the Del hi Hi gh Court ouestioning the
correctness of the said orders of the Revenue Assistant and
the Financial Conmi ssioner renderad on the prelimnary issue
in the suit. However, the | earned Single Judge rejected that
wit petition finding no nerit init. Defendant-1filed an
appeal against the order of the learned Single  Judge
rejecting his wit petition in L.P.A. No. 70 of 1979. The
Di vision Bench of the H gh Court which heard that L.P.A
took the viewthat «clause (d) of section 67 of the DL Act
whi ch provided for extinction of the interest of a bhum dhar
in his hol di ng enabl ed a co-bhuni dhar in exclusive
possessi on of such holding for over 12 years to claimhis
exclusive title for it by adverse possession and hence the
aforesaid plea taken in defence by himwhich related to his
own title in the holding to the exclusion of the plaintiff
involved a question of title in the suit. Consequently, the
Di vi sion Bench allowed the L.P. A, queshec the orders of the
| earned Single Judge, Financial Conm ssioner and the Revenue
Assistant made on the prelimnary issue on the question of
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title and submt the record to the conmbetent Civil Court on
that issue as was required by section 186 (1) of the DL Act.
The plaintiff in the suit who was aggri eved agai nst the said
order of the Divison Bench of the Hi gh Court has filed the
present Civil Appeal by obtaining special |eave.

During the pendency of the appeal, the plaintiff-
appel l ant Vidya Devi having died, her two daughters are
brought on record as her L.R s. As Dev Raj, defendant-2 had
di ed during the pendency of the proceedings in the courts
bel ow, respondents 2 to 6 in this appeal are brought on
record as his L.R s

We have not only heard the oral argunments of the
| earned counsel for the contesting parties in this appea
but al so have carefully gone through the witten subm ssions
filed in this appeal by |earned counsel on behalf of their
respective parties.

The short question which needs our consideration in
this appeal relates to the correctness of the view taken by
the Division Bench~ of the Hgh Court in the inbugned
judgrment ‘as regards the applicability of section 67(d) of
the DL Act to the facts of the ~present case and the
direction given to the Revenue Assistant based on that view
for framng an issuein the suit on 1st defendants title to
the holding and referring the sane to Cvil Court for its
finding under section 186(1) of the DL Act.

Section 67, insofar it is material, reads :
"Extinction of the interest of a Bhum dhar -
The interest of a Bhum dhar in his holding or
any part thereof shall be extinguished -

(a) when he dies intestate leaving no heir
entitled to inherit in accordance with the
provi sions of this Act.

(d) When he has been deprived of possession
and his right to recover possession is barned
by limtation:

The vi ew expressed by the Division Bench of the Hi gh
Court as to the applicability of section 67(d) of the DL Act
is as foll ows:

"We are, however, unable to accept M.

Bhatia s contantion that section 67(d)

applies only in the case of sloe-

bhum dhar. There 1is nothing in the Act

whi ch could Ilead to the conclusion that

the words ‘interest of a bhunidhar’

would not include the interest of a

joint or a co-bhum dhar. Just as the

interst of a co-bhum dhar would cone to

an end under section 67(a), when he dies

intestate leaving no hair entitled to

i nherit in accordance with t he

provisions of the Act, simlarly the

i nterest of a co-bhum dhar can be

ext i ngui shed when he had been deprived

of possession and his right to recover

possession is barred by limtation. The

provi sions of section 67(d) clearly

postul ate extingushment of interest as a

bhum dhar by reason of adver se

possessi on of the |and by another party.

It is wholly inmmterial whether the

other person in occupation is a co-

bhum dhar or a stranger."

The siad view of the Division Bench of the H gh Court,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

which has led it to the conclusion that the plea taken by
def endant-1 (respondant herein, involved the question of
title of the plaintiff. (deceased appellant), and the sane
warranted the framing of an issue as to title in the suit
and required to be referred to Civil Court for obtaining a
finding fromit, cannot be upheld for the reasons which we
shal |l presently state

Sub-section (2) of section 13, which deals with the
rights and liabilities of bhum dahars, reads thus:

"13(2), Every person who, after the conmmencenment of

this Act, is admtted to land as Bhumi dhar or who
acqui res Bhum dhari _rights under any provision of this
Act, shall, have all. the rights and be subject to al

the liabilities conferred on inposed upon Bhum dhars

under this Act with effect fromthe date of adm ssion

or acqulsition, as the case may be."

VWhen it cannot be disputed that the deceased appel |l ant
(palintiff) Vidya Devi, the deceased defendant-2 Dev Raj and
respondental (defendantel) Prem Prakash had been admitted to
the aforesaid holding of deceased Raghunath on 1st February,
1958 as co- bhumi dhars each entitled to one-third share in
t he hol di ng because of the declaration made under the DL Act
and the Rules nmade thereunder, all of themrights conferred
upon them under the above sub-section (2) of section 13 of
the DL Act. Wen sub-section (1) of section 55(1) or the DL
Act is seen, it confers right or every co-bhum dhar, the
right to sue for partition of his holding, in that it reads:

"55(1). Hol ding of a Bhum dhar parti bl e-

(1). A Bhum dhar may sue for partition of his holding."

Al t hough section 55(1) of the DL ~Act enables a
bhum dhar to file a suit for partition in respect of his or
her holding, that suit has to be filed under the DL Act and
prosecuted as provided therefor because of section 185 of
the DL Act which reads thus:

"185. Cogni zance of suits, etc. under this Act - (1),

Except as provided by or under this Act no court other

than a court nentioned in colum 7 of Schedule 1 shall

not wi t hst andi ng anythi ng contained in the Code of Civi

Procedure, 1908, take cognizance of any suit,
application, or proceedings mnmentioned in colum 3
t her eof .

(2), Except as hereinafter provided no appeal shall lie

froman order passed under any of the proceedings

mentioned in colum 3 of the Schedul e af oresaid.

(3). An appeal shall lie fromthe final order passed by

a court nmentioned in colum 7 on the proceedings

mentioned in colum 3 to the court  or authority

mentioned in colum 6 thereof.

(4) A second appeal shall lie fromthe final ~order

passed in an appeal under sub-section (3) to the

authority, if any, nentioned against it in colum 9 of
the Schedul e aforesaid.”

The Schedul e nmentioned in sub-section 10 of section 185
of the DL Act, insofar as it concerns a suit for partition
whi ch could be filed under sub-section of section 55 of the
DL Act. reads thus:

" SCHEDULE 1"
S1. Section Description Period Ti me Proper Court
No. of the of suit of from Court of
Act application Limt- which fees orig-
and ot her ation peri - i na
proceed- od be- juris-

i ngs gi ns di ction

Court 2nd
of Appeal
1st

Appea
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1 2 3 4 5 6 7 8 9
11. 55 Suit for None None As in Reven- Deputy
partition the ue Conmm.
of hol di ng Court Assi s-
of a Bhumi - Fees t ant
dhar Act ,
1870 on
| and
revenue
payabl e.

As seen fromentry in Columm 4 of Schedule 1 no period
of limtation is prescribed for a suit for partition of
holding to be filed by a bhum dhar. So also as seen from
Colum 5, thereis no time fromwhich period of limtation
begin for 'such suit. Therefore, when a suit for partition is
filed by “one co-bhum dhar -against his/her co-bhum dhars
under sub-section (1) of section 55 of the DL Act before the
Revenue Assistant in respect of a comon hol ding of which
they are declared as co-bhum dhars under the DL Act read
with the Rul es made thereunder as provided for at S1. No. 11
of Schedul e-1, the co-bhum dhar’s agai nst whom such suit as
filed is/fare not entitled to defend it on the plea that it
was barred by period of limtation because of the entries in
Colums 4 and 5 therein certaining to such suit which
declare that the period of Iimtation is not fixed for such
suit and no period of limtation could begin to run in
respect of it.

No doubt, there is scope to contand that a co-bhum dhar
can raise the plea of acquisition of exclusive title to
joint holding by adverse possession, asa defence in a suit
for partition by another co-bhumi dhar because of sub-section
(1) of section 186 of the DL Act, which reads:

"186. Procedure when question of title is raised-
(1) Notwi thstanding anything contained in section 185,
if in any suit or proceedi ngs nentioned in-colum 3 of
Schedul e 1, a question is raised regarding the title of
any party to the land which is the subject, natter of
the suit or proceeding and such question is directly
and substantially in issue the Court shall, unless the
guesti on has al ready been deci ded by a conpetent Court,
frane an issue on the question of the title and submt
the record to the conpetent «civil court for the
deci sion of that issue only."

But, explanation to sub-section (1) of section 186 of
the DL Act since declares that a plea regarding the title to
the land which is clearly untenable and intended solely to
dust the jurisdiction of the revenue court shall - not be
deenmed to raise a question regarding the title to the |and
within the meaning of this section, co-bhum dhar a plea of
title to the holding raised in defence of suit for partition
filed by his/her co-bhum dhars under section 55(1) of the DL
Act shall not be such which is clearly untenable and that
which is raised solely to oust the jurisdiction of Revenue
Court. When we now consider the plea of acquisition of title
by adverse possession to the hol di ng of co-bhum dhars raised
by defendant-1 (respondent-1 herein), a co-bhumdhar in a
suit for partition of that holding by another co-bhum dhar
it becones wholly and clearly untenable because of the
entries in Colums 4 and 5 relating to suit for partition of
co- bhumi dhar in respect of his holding envisaged at S1. No.
11 to Schedule-1 fixing no period of limtation for such
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suit against other co-bhum dhar/s. Thus, when no period of
limtation is fixed for filing a suit for partition by co-
bhum dhar agai nst his other co-bhumidhars in respect of a
joint holding, the question of the other co-bhum dhar
acquiring his title to such holding by adverse possession
for over 12 years can never arise. If that be so, such plea
of perfection of title by adverse possession of a hol ding by
co- bhum dhar against his other co-bhunm dhar as defence in
the latter’s suit for partition can be of no |ega
consequence. In the said view of the matter, we agree with
the | earned single Judge of the Hi gh Court who held that the
expl anation to sub-seciton (1) of section 186 of the DL Act
cane in the way of defendant-1 (respondent-1 herein) in
raising the issue of his title to the holding said to have
been acquired by adverse possession and getting it referred
by the Revenue Court to Cwvil Court for decision and
di sagree with the Division Bench of the Hi gh Court which has
held that = section 67(d) of the DL Act which provides for
extinction of ~ bhum'dhar’s interest in a holding enabled
def endant-1 (respondent-1 herein) to take the plea of title
by adverse possession in respect of the holding in a suit
for partition of such holding filed by a co-bhum dhar

In the result, we allowthis appeal, set aside the
judgnment of the Division Bench of the H gh Court in L.P. A
No. 70 of 1979 and restore the orders. of the Revenue
Assistant, affirned /by the Financial Comm ssioner and the
| earned Single Judge of the Hi gh Court with costs, which we
gquantify as Rs. 20,000/-. Such cost shall be paid by
respondent (defendant-1) to the Legal Represantatives of the
deceased appell ant (plaintiff):

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
CIVIL APPEAL NO. 974 OF 1980
Vi dya Devi @ Vidya Vati (Dead)
Ver sus
Prem Prakash & O's
JUDGVENT
S. Saghir Ahned, J.

| have carefully gone through the judgment proposed by
esteenmed brother - Venkatachala, J., but | -am unable to
agree with the reasons set out therein though, | agree that
the appeal be all owed.

I, find it difficult to subscribe to the view taken by
ny brother that since wunder the Delhi Land Reforns Act,
period of linmtation for filing a suit for-partition. is not
prescribed, a co-sharer cannot, particularly in view of
Expl anation to Sub-section (1) of Section 186, raise the
pl ea of adverse possession

The legislature has not prescribed any  period of
[imtation for filing a suit for partition becuase partition
is an incident attached to the property and there'is al ways
a running cause of action for seeking partition by one of
the co-sharers if and when he decides not to keep his share
joint with other co-sharers. Since the filing of the suit is
whol |y dependent upon the will of the co-sharer, the period
of limtation, specially the date or tinme fromwhich such
peri od woul d comrence, could not have been possibly provided
for by the legislature and, therefore, in this Act also a
period of limtation, so far as suits for partition are
concerned, has not been prescribed. This, however, does not
nean that a co-sharer who is arrayed as a defendant in the
suit cannot raise the plea of adverse possession against the
co-sharer who has conme before the Court as a plaintiff
seeking partition of his share in the joint property.

Normal |y, where the property is joint, co-sharers are
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the representatives of each another. The co-sharer who m ght
be in possession of the joint property shall be deened to be
in possession on behalf of all the co-sharers. As such, it
woul d be difficult to raise the plea of adverse possession
by one co-sharer against the other. But if the co-sharer or
the joint owner had been professing hostile title as agai nst
ot her co-sharers openly and to the know edge of others joint
owners, he can, provided the hostile title or possession has
continued uninterruptedly for the whole period prescribed
for recovery of possession, legitimately acquire title by
adverse possession and can plead such title in defence to
the claimfor partition.

"Adver se possession" neans hostile possession, that is,
a possession which is expressly in denial of the title of
the true owner. (See:/ Gaya Parshad D kshit Vs. Nrm
Chander and another (AIR 1984 SC 930). The denial of title
of the true owner is a sign of adverse possession. |In Ezaz
Ali Vs. Special Mnager, Court of Wards (AIR 1935 PC 53), it
was observed

"The principle of lawis firmy established that a
person, who bases his title on adverse possession, mnust
show by clear and unequivocal evidence that his
possession was hostile to the real owner and anounted
to a denial of 'his title to the property clained."

Dr. Markby in his treatise "Elenments of Law' (Second
Edition) has observed that possession "to be adverse nust be
possession by a person who does not acknow edge the other’s
rights but denies them (See also: AR 1947 PC 15).

It is a matter of fundanental principle of |aw that
where possession can be referred to a lawful title, it wll
not be considered to be adverse. It is on the basis of this
principle that it has been laid down that since the
possessi on of one co-owner can be referred to his status as
co-owner, it cannot be considered adverse to other co-
owners. (See: Maharajadhiraj of Burdhwan, Udaychand Mahat ab
Chand Vs. Subodh Gopal Bose and others AIR 1971 SC 376; P
Lakshm Reddy Vs. L.Lakshnm Reddy AIR 1957 SC 314; 'Mohamad
Bagar and others Vs. Naimun-N sa Bibi & Ohers AI'R 1956 SC
548).

In Karbali Begum Vs. Mhd Sayeed (AR 1981 SC 77), it
was held that a co-sharer in possession of the property
woul d be a constructive trustee on behal f of other co-sharer
who is not in possession and the right of such co-sharer
woul d be deened to be protected by the trustee co-sharer

Certain observations of the Privy Council in Coera Vs.
Appuhany (AR 1914 PC 243, 245-246) may be quoted bel ow -

"Entering into possession and having a lawful title to
enter, he could not divest hinmself of that title by
pretending that he had no title as all. Hs title nust
have ensured for the benefit of his co-proprietors. The
principle recognised by Wod, V.C. in Thomas Vs. Thonas
(1856) 25 LJ Ch 159 (161): 110 RR 107 holds | good:
‘Possession is never considered adverse if it can be
referred to a lawful title ..... Hi s possession was, in
| aw, the possession of his co-owners. It was not
possible for himto put an end to that possession by
any secret intention in his mnd. Nothing short of
ouster or something equivalent to ouster could bring
about that result."

From the underlined portion extracted above, it wll be
seen that in order that the possession of co-owner may be
adverse to others, it is necessary that there should be
ouster or sonmething equivalent to it. This was also the
observation of the Suprene Court in P.Lakshnm Reddy’ s case
(supra) which has since been followed in Mhd. Zain-ul-Abdin




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 9

Vs. Syed Ahmad Mohi uddi ng (AIR 1990 SC 507).

"Quster" does not nmean actual driving out of the co-
sharer from the property. It will, however, not be conplete
unless it is coupled with all other ingredients required to
constitute adverse possession. Broadly speaking, three
el ements are necessary for establishing the plea of ouster
in the case of co-owner. They are (i) declaration of hostile
animus (ii) long and uninterrupted possession of the person
pl eadi ng ouster and (iii) exercise of right of exclusive
ownership openly and to the knowl edge of other co-owner.
Thus, a co-owner, can wunder law, claimtitle by adverse
possessi on agai nst anot her co-owner who can, of course, file
appropriate suit including suit for joint possession within
time prescribed by | aw

Applying the above principles to the instant case,
nmust i medi ately observe that. though under the Del hi Land
Reforns Act, a period of limtation is not prescribed for
filing a suit for partition, iit. does not nean that joint
owner or, for that natter, a joint tenure-holder cannot set
up the plea of acquisitionof title by adverse possession
agai nst anot her joint tenure-holder

Section 186 of the Delhi Land Reforns Act is in pari
materia with Section 332 of 'the U P. Zanmi ndari Abolition and
Land Refornms Act which also provided that if in any suit
filed before the /'Revenue Court, a question was raised
regarding the title of any party to the l'and which is the
subject matter of the suit or proceeding, the Court shal
frane an issue on the question of title and submt the
record to the conpetent Cvil Court for the decision of that
i ssue only. The relevant portion of Explanation appended to
Sub-section (1) provides as under: -

"Expl anation-(1) a plea regarding the title to the |and

which is clearly untenable and intended solely to oust

the jurisdiction of the revenue court shall ' not be
deened to raise a question regarding the title to the
land within the meaning of this section.”

Provi sions of Section 186 including the Explanation
appended thereto have already been reproduced in the
judgrment of brother - Venkatachala,J. a perusal of which
will indicate that those provisions, as pointed out earlier
are the same as are contained in Section 332 of the UP
Act. Section 332 has since been deleted by U P. Act ~ No.
XXXVI'l of 1958 but here in Del hi, the provisions continue to
be retai ned.

Section 186 deals with the procedure when a question of
titleis raised in any suit or proceeding indicated in the
Schedul e appended to the Act. If the question is directly
and substantially in issue, the Court has no option except
to frame an issue on the question of title and submt the
record to the competent Civil Court for the decision of that
i ssue only. Explanation appended to Section 186 takes care
of the possibility of the provision being abused by litigant
who, in order to prolong the proceedi ngs may, for the sake
of ousting the jurisdiction of the Revenue Court, plead or
raise the question of title. If such question is not bona
fide raised and the intention is only to oust the
jurisdiction of the Revenue Court, the question of title
shall not be deened to have been raised. It is by the force
of legal fiction that such a plea will have to be di scarded
whet her a plea is untenable or not or it was raised with the
intention of ousting the jurisdiction of the Court would
depend upon the nature of the pleading. Merely because a
period of limtation has not been prescribed for a partition
suit, would not nean that a plea of adverse possession
though raised bona fide, would be untenable on account of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 9

the Expl anati on appended to Section 186.

It will be noticed that when the Delhi Land Reforns
Act, 1954 cane into force, Vidya Devi, Dev Raj and Prem
Prakash were declared as co-bhumidhars on 1.1.58 on the
basis of their possession in 1953-54 as recorded in the
revenue entries. As pointed out by this Court in Rana Sheo
Anbar Singh Vs. Allahabad Bank (AIR 1961 SC 1790) which was
a case under the U P. Act, bhum dhari rights are new rights
created under a statute.

Snt. Vidya Devi was decl ared co-bhum dhar with Dev Raj
and Prem Prakash in 1958 conferring upon her newtitle and
status. Her suit for partition is sought to be resisted by
the respondents on the 'ground of famly partition in 1937
and 1952. This plea is clearly untenable, at least for
purposes of reference to Civil Court, based as it is on
certain alleged pre-1958 events. The suit is also resisted
on the ground that they had -acquired exclusive title by
adver se possession. \Wat, however, enmerges froma perusal of
the pleadings contained in the witten statenent filed on
behal f of the respondent is that the plea of adverse
possessi on_had not been _specifically raised by setting out
all the requisite ingredients which had necessarily to be
pl eaded in order to -constitute the case of acquisition of
title by adverse possession. Unless, the pleadings are
conplete and all the necessary ingredients to constitute
ouster by adverse possession are set out in the witten
statenent, the plea relating to the title of ‘the property in
guestion cannot be said to have been rai sed and, therefore,
there was no occasion to frane any issue on the question of
title or to refer it tothe Cvil Court. The judgnent passed
by the Delhi H gh Court cannot be sustained -and nust, as
proposed by esteened brother - Venkatachala, J.  be set
asi de, though for different reasons, set out above.




