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ACT:

Practice & Procedure-Passing of Ex-parte orders, by the
Courts as sought for by the parties when they give prior
intimati on of the proposed proceedings to the opposite side
wi t hout nuch inconvenience or prejudice di sapproved.

Constitution of “India 1950 Article 136-Interference by
the Supreme Court against an-ad interimorder passed by the
H gh Court.

HEADNOTE:

To fill in the vacancy arising fromthe setting aside
of the election of the returned candidate fromthe 59-Taoru
Assenbly Constituency in Haryana, by the Suprene Court, the
appel I ant Conmi ssion sent a nessage and programme on Apri
6, 1984 to the Chief Electoral officer for the State of
Haryana. According to that programmre, the notification under
section 150 of the Representation of the People Act, 1951
was to be issued on April 18, 1984, the last date for filing
nom nations was April 25, 1984 while the date of poll was
May 20, 1984 The Election Commission fixed an identica
programme for filling 23 other vacancies in the legislative
assenblies of Andhra Pradesh, Karnataka and West Bengal. On
April 7, 1984, the Election Com ssion was requested by the
Haryana Governnent to hold the proposed by-el ecti on
alongwith the general elections to the Lok Sabha, “due | ater
in the year. On April 11, 1984, the Chief Secretary wote a
letter to the Election Conmi ssioner renewi ng the request to
defer the by election. On April 12, 1984 the Election
Conmi ssioner informed the Chief Election officers by a telex
nessage that it had decided to adhere to the programme of
by-elections to all the 24 constituencies and copies of
notifications to be published on April 18, 1984 were sent to
the Chief Electoral officer, Haryana. A Press not was issued
to that effect after informng all the political parties.

The Chief Secretary, Haryana net the Chief Election
Conmi ssi oner on April 14, 1984 and explained to him
personally why it was neither advi sable nor possible to hold
the by-election to the Taoru seat as proposed by the latter.
On April 16, 1984, the Chief Secretary wote a letter
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reiterating the view of the Governnent to the Chief Election
Conmi ssioner. On April 17, 1984, the Chief Conm ssioner
replied to the letter of April 16, 1984 by saying that the
Conmi ssion had taken the decision to hold the by-election
after taking the Punjab situation and t aki ng into
consideration all factors including the fact of non fact
that the political parties were not opposed to the proposed
byel ection. On the sane day the Governnent of Haryana fil ed
a wit petitionin the High Court of Punjab and Haryana and
obt ai ned an ex parte order staying the issuance and
publication of the

555

notification by the El ection Conm ssion under ss. 30, 56 and
150 of the Representation of the People Act, 1951. Hence the
appeal by special |eave of the Court.

Al'l owi ng the appeal, the Court.

N

HELD : (Per-Majority)

Per - Chandr achud C. J.

1: 1. The wdely prevalent practice of partices
obt ai ni ng-_ex parte orders when they can give prior
intimati on of the proposed proceedings to the opposite side,
wi t hout nmuch inconvenience or prejudice has often been
di sapproved by this Court. Wen the public authorities do so
it is all the nore open to disapprobation. [561D E]

1: 2. The Governnent of Haryana obtained an ex parte
order from the High Court when it could easily have given
prior intimation of the intended proceedings to the El ection
Conmi ssion  of India. The letter is constitutionally
identifiable, conveniently accessible and easily avail able
for being contacted on the nost nodern- systens of
comuni cation. The Election Conm ssion-of India, too rushed
to this Court on the 18th without infornming the Governnent
of Haryana that it proposes to challenge the order of the
Hi gh Court and to ask for stay of that order. The Government
of Haryana is also identifiable and accessible with the same
amount of case. Wre it not for the fact that thi's matter
brooked no delay the Suprene Court would have hesitated to
pass any interimorder w thout the appellant giving prior
intimation of its proposed action to the respondent.

[ 561E-G

1: 3. Despite the guideline indicated by the Supreme
Court in the West Bengal poll case, A K M Hassan Uzzaman v.
Union of India, [1982] 2 S.C.C. 218, regarding the passing
of orders by the Hi gh Courts in exercise of ~their  wit
jurisdiction, the H gh Court of Punjab & Haryana far from
showi ng any reluctance to interfere with the programe of
the proposed election, the H gh Court has only too readily
passed the interimorder which would have had the effect of
postponing the election indefinitely. Considering that the
el ection process was just round the corner, the Hi gh Court
ought not to have interfered with it. The nonspeaki ng order
passed by it affords no assistance on the question whet her
there were exceptional circunstances to justify that order
[ 562A- C]

2. The Governnment of Haryana is undoubtedly in the best
position to assess the situation of |law and order in areas
withinits jurisdiction and wunder its control. But the
ultimate decision as to whether it is possible and expedi ent
to hold the elections at any given point of tinme must rest
with the Election Conmssion Arbitrariness and nala fides
destroy the validity and efficacy of all orders passed by
public authorities. It is therefore necessary that on an
issue like the present, which concerns a situation of |aw
and order, the Election Conm ssion rmust consider the views
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of the State CGovernment and all other concerned bodi es of
authorities before comng to the conclusion that there is no
obj ection to the holding of the

556

el ections at this point of tinme. Hence the El ection
Conmi ssion came to its decision after bearing in mnd the
pros and cons of the whole situation. It had the data before
it. It cannot be assuned that it turned a blind eye to it.
In these circunstances, it was not in the power of the High
Court to decide whether the |aw and order situation in the
State of Punjab and Haryana is such as not to warrant or
permt the holding of the by-election. It is precisely in a
situation like this that  the ratio of the Bengal Poll case
woul d apply inits full rigor. [562E-H, 563A- B]

3 : 1. However, it would be open to the Chief Election
Commi ssioner to review his decision as to the expedi ency of
holding the poll on the notified date. In fact, not only
woul d it ~be open to himto reconsider his decision to hold
the poll ~'as notified, it is plainly his duty and obligation
to keep 'the situation under constant scrutiny so as to
adjust the decision to the realities of the situation. A
the facts and circunstances,  past and present, which bear
upon the question of the advisability of holding the poll on
the notified date have to be taken into account and kept
under vigil. That /is “to continuing process which can only
cease after the poll’ is shield. Until then, the Election
Conmi ssion has the locus, for good reasons to alter its
deci sion The | aw and order situation in the State, or in any
art of it, or in a neighboring State, is a consideration of
vital inmportance for deciding the question of expediency or
possibility of holding an election at any particul ar point
of time. |If he considers it necessary, he should held
further discussions wth the Chief ~Electoral officer of
Haryana and consult, once again, leaders of the | various
political parties on the question whether it is feasible to
hold the poll on the due date. On an inportant issue such as
the holding of an election, which is of great and immedi ate
concern to the entire political conmunity, there 'can be no
guestion of any public official standing on prestige, an
apprehensi on which was faintly projected in the State's
arguments. A sense of realism objectively and noa-al i gnment
must inform the decision of the el ection Conm ssion on-that
i ssue. [563D H

Mohd. Yunus Saleemv. Shiv Kumar Shastri. [1974] 3
S.CR 738 @743-44; followed.

3 : 2. Indeed, every citizen of this country who has
some degree of political awareness, would have a fair idea
of the situation in Punjab and its inpact on the even flow
of life in the neighbouring State of Haryana. But/  the
circunstance that the High Court has the know edge of a fact
will not justify the substitution by it of its own opinion
for that of an authority duly appointed for a specific
purpose by the law and the Constitution. Different people
hold different views on public issues, which are often
wi dely divergent. Even the Judges. A Judge is entitled to
his views on public issues but he cannot project his
personal views on the decision of a question like the
situation of law and order in a particular area at a
particular period of tine and hold that the Election
Conmission is in error in its appraisal of that situation
[ 564D F]

Per Thakkar, J. (Contra)

The exact parameters of the decision in Hassan’s case
and the true
557
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rati o cannot be known till the judgment containing reasons
is born. As on today no one can predict what exactly will be

decided by the Court in Hassan's case when the Judgnent
eventually comes to be pronounced (who can nake a guess
about the colour or shade of the eyes of a child which is
yet to be born ?). But it can be reasonably said that
Hassan's case does not enjoin that an interimorder of such
a nature can never be passed in any situation. If that were
not so, the court would not have said (1) that imm nence of
el ectoral process is a factor which nust guide and govern
the passing of orders (meaning thereby that while such order
scan be passed this factor nust be accor ded due
consideration) and (2) that "nore i mm nent such process, the
greater ought to be the reluctance of the Hi gh Court to do
anything or direct anything to be done which will postpone
that process indefinitely" (which neans it must be done only
with reluctance when el ections are inmnent). |In other words
the power  nust be exercised sparingly (with reluctance)
particularly when the order would be to postpone the
installation of a denocratically el ected popul ar Governnent.
These observations were nade by the Court in Hassan's case
in the context of the expiry of the termof |egislature as
envisioned by Article 172 ~of the Constitution of India and
consequential general elections for such legislature as is
evident from the elusion to "immnence of elections" and
"indefinite postponenent of elections to |legislative bodies
which are the essence of denocratic functions of the
Constitution." This nust be so because the |egislature would
stand dissolved on the expiry of" the term and a new

| egislature has to be elected. It is in this context
(presumably) that a reference is made to "immnence of
el ections". [567D E-H;, 568A-F]

For a By-election |like the present one, to fill a
single vacancy . there can be no question of "imm nence" or

"indefinite postponenment of elections” which would stall the
installation of a democratically elected government. It is
nobody’'s case that the party position was such that the
result of the election to this vacant seat woul d have tilted
the mpjority one way or other. No oblique notive has even
been hinted at. The Hi gh Court was therefore not unjustified
in proceeding on the assunption that it had such a power.

[ 568F- G

The High Court cannot be faulted for passing the
i mpugned order faced as it was by an unprecedented situation
like the present. If the High Court had ~not granted the
order and the Election Commi ssion had not chosen to appear
on or before April 18, 1984 the H gh Court would have
per haps beconme powerless to pass any other order, whatever
be the justification for it, as the "electoral-process"
woul d have actually comenced. The H gh Court was prinma-
facie satisfied that the El ection Commission had failed to
take into account vital matters, appeared to have acted on
non- consequenti al considerations, and had acted arbitrarily
in turning down the request of the State Governnent as also
the Chief Election Oficer of Haryana. The H gh Court was
therefore entitled to grant a stay. [569A-B]

The Suprene Court in exercise of the jurisdiction under
Article 136 of the Constitution of India should not
interfere with the ad-interimorder passed by the H gh Court
in such a fact situation. On the one hand the Election
Conmi ssi on appeared to have been altogether oblivious to the
di nensi on as regards the bonafi de apprehension pertaining to
the life and
558
security of the National |eaders who m ght address public
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neetings, the Candidates the officers engaged in election
work, and the voters. The danger was further aggrevated in
the face of open threats held but to the lives of the
National |eaders of different political parties. What is
nore, the El ection Conmi ssion has shown total unawareness of
the circunmstance that public meetings were prohibited under
s. 144 of the C. P. C in the constituency going to the
polls. On the other hand the only consequence of granting a
stay woul d have been to postpone the el ection programe by a
few days in the event of the Election Conmi ssion comm ssion
not choosing to appear in the Court (to show cause why the
ad-interimorder should no be nmade absolute) on or before
April 18, 1984 which was the schedul ed date for issuance of
the notification announcing the election programe The
El ecti on Commi ssion could have appeared before the High
Court and got the stay vacated in time instead of
approaching this Court by way of the present appeal by
Speci al - Leave. The El ecti on Conm ssion could not have failed
to refraise that no serious consequence would have fl owed
fromthe " inpugned order even if 'stay was vacated, not
i medi ately, but a few days later,  for, it was only a by-
election to one single seat of no significance which would
not have resulted in- postponenment of the installation of an
el ected governnment. ~ Worse cone to worse, the by-election
could not have been held along wth by-elections in other
states on the 'sane day' . [569B-QG

More so when the El ection Commission has not been able
to show what possible detrinment would have been suffered if
the by election could not have been so held on that
particul ar day. How and by what process of ratiocination did
the El ection Commi ssion convinced itself that free el ections
could be held in a situation where the Candidates would
consider it hazardous to contest orto indulge in election
pr opaganda, and even voters would be afraid to vote, even to
this court. [569G H, 570A]

It is no doubt true that theoretically the Election
Conmi ssion can still postpone ‘the polling, if it is so
m nded. But the Court should not renmain a passive spectator
inthis extraordinary situation and | eave the Nation'to the
mercy of an individual, however high be his office, when it
is evident that he has secluded hinself in his ivory tower
and has shut his eyes to the realities of the situation and
closed his mnd to the prognosis of this matter. The Court

can certainly satisfy itself whet her t he El ecti on
Conmi ssi oner had kept his eyes, ears and mnd  open, and
whet her he was able to show that all relevant factors

including the consideration as to what advantage was to be
secured as against the risk to be faces, entered into his
reckoning. If this is not shown to have been done, as in the
present case, his decision is vitiated and the Court need
not feel helpless. The H gh Court was therefore fully
justified in passing the inpugned order, and the Supremne
Court should not upture it. [571B-D

JUDGMVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 2182 of
1984.

Appeal by Special leave fromthe Judgnent and Order

dated the 17th April, 1984 of the Punjab and Haryana Hi gh
Court in WP. No. Nl of 1984
559

S.S. Ray and Krishnamurthi Swam for the Appellant.
K. G Bhagat Addl. Sol. Ceneral, A K Sen, H B. Singh
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Advocat e of Harayana, A Subbha Rao, CV. and R N. Poddar,
for Respondent. General

The foll owi ng Judgnents were delivered

CHANDRACHUD, C.J. W had passed an interimorder on
April 18, suspending the operation of the order passed by
the H gh Court of Punjab & Haryana, on April 17, 1984. The
Hi gh Court, by its aforesaid order, had stayed the issuance
and publication of the notifications by the Election
Comm ssion of India under sections 30, 56 and 150 of the
Representati on of People Act, 1951. W had directed that the
special leave petition should be |isted before us the next
day for considering whether the interim order should be
confi rmed.

On February 28, 1984, this Court gave a judgnent in
Cvil Appeal No.5501 of 1983, setting aside the election of
the returned candi-dat e from the 59- Taoru Assenbl y
Constituency in Haryana: As aresult of that judgnment, a
vacancy arose in the  Legislative Assenbly of the State of
Haryana from that ~Constituency. On April 6, 1984, the
El ecti on 'Commission of India sent a nessage to the Chief
Secretary, Haryana, who is the Chief Electoral Oficer for
the State of Haryana, informing himthat the Conm ssion had
fixed a certain programre for holding the by-election to the
Taoru Constituency. According to that programe, the
notification under/ section 150 of the Representation of the
People Act, 1951, was to be issued on April 18, 1984, the
| ast date for filing nominations is April 25,1984, while the
date of poll is My 20, 1984. The El ection Conmi ssion fixed
an identical programme for filling 23 other vacancies in the
| egi sl ative assenblies of Andhra Pradesh, Karnataka and West
Bengal

On April 7, 1984, the Election Conmi ssion received a
telex nmessage from the Chief Secretary, Covernnent of
Haryana, conveying the request of the “Haryana Governmnent
that the proposed by el ection should be held along with the
general elections to the Lok Sabha which are due later this
year. On April 11, 1984, the Chief Secretary wote 'a letter
to the Chief Election Comm ssioner renewing the aforesaid
request for two reasons:

560
(1) The next general election to the Haryana Vidhan
Sabha is due in My, 1987 and since the Taoru
vacancy had occurred recently on February 28,
1984, there was no i medi ate necessity to fill “it;
and

(2) deferring the by-election wuld save tinme, |abour

and expense.

On April 12, 1984, the Election Conm ssion informed the
Chief Electoral Oficers by a telex nessage that it ' had
decided to adhere to the programme of by-election to 24
vacancies in their respective jurisdictions. The telex
nmessage nentioned specifically that the Comm ssion had taken
into consideration the replies received by it from various
State Governnent and their Chief Electoral Oficers on the
qguestion of holding the elections as proposed. On the sane
date i.e. April 12, 1984 copies of notifications to be
published on April 18, 1984 in the Haryana Gazette were sent
to the Chief Electoral Oficer of Haryana. By a separate
conmuni cati on of the same date, the Comm ssion informed al
the political parties about the programme fixed by it for
holding the by-elections. A press note was also issued to
the same effect on the sane date

The Chief Secretary, Haryana, net the Chief Election
Commi ssioner on April 14 and expl ai ned to hi mpersonally why
it was neither advisable nor possible to hold the by-
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election to the Taoru seat as proposed by the latter. On
April 16, the Chief Secretary wote a letter to the Chief
El ecti on Conmi ssi oner reiterating the view of hi s
Governnent. He added in that letter that it would not be
possible to hold the election during the proposed period
because, the neighbouring State of Punjab was going through
a serious problemof |aw and order, that there was a dispute
regarding territorial adjustnment and division of waters
between the State of Haryana and the Akali Party in Punjab
that the said dispute was used by the Akali Party for
stepping up terrorist activities, that the terrorists had
attacked persons occupying high public offices, that there
was a serious threat to the lives of many inportant persons
in Haryana, that public neetings had been banned by the
District Mgistrate under section 144 of the Crinina
Procedure Code and that the situation in the State was such
that it would not  be possible to hold public meetings for
el ection purposes for a few nonths. On April 17, the Chief
El ection 'Commissioner replied to the Chief Secretary’s
letter of  April 16 by saying that the Comm ssion had taken
the decision to hold the by-election after taking into
consi deration al

561

factors, that it was not clear how the Constituency of Taoru
in Gurgaon, which/is “about 35 kilometers from Del hi, and
which is quite far away from Punjab woul d have any fall-out
of the Punjab situation and that the political parties who
were duly inforned of the proposed el ection progranme had
not opposed the holding of by election at this point of
time. On the sane date that the Chief Election Conm ssioner
wote the aforesaid |etter, the Governnent of Haryana filed
a wit petitionin the High Court of Punjab and Haryana and
obtained an ex-parte order, which is Jinpugned in this
speci al | eave petition.

W passed the interimorder-on April 18 after hearing a
fairly long and exhaustive argunment from Shri Siddhartha
Shankar Ray who appeared on behalf of the appellant, the
El ection Commission of India, and the |earned Additiona
Solicitor General who appeared on behalf of respondent, the
"State of Haryana’ We heard further argunments of the parties
on the 19th, Shri Asoke Sen appearing for the respondent.
Since the matter raises guestions of —general public
i nportance, we grant special Jleave to appeal to the
petitioner.

W often express our di sapproval - of the widely
preval ent practice of parties obtaining ex parte orders when
they can give prior intimtion of the proposed proceedings
to the opposite side, wi thout rmuch inconveni ence or
prejudi ce. Wien the public authorities do so, it is all the
nore open to disapprobation. But here, the parties have
taken a tooth for a tooth. The Government of- Haryana
obtai ned an ex porte order fromthe H gh Court when it could
easily have been given prior intimation of the intended
proceeding to the Election Conm ssion of India. The latter
is constitutionally identifiable, conveniently accessible
and easily available for being contacted on the npbst nodern
systens of conmmunication. The El ecti on Commi ssion of India,
too, rushed to this Court on the 18th w thout informng the
CGovernment of Haryana that it proposes to challenge the
order of the High Court and to ask for stay of that order

The Gover nnent of Haryana is also identifiable and
accessible with the same anmount of case. W do hope that the
smaller litigants will not formthe belief that the bigger

ones can get away with such | apses. Were it not for the fact
that this matter brooked no delay, we would have hesitated
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to pass any interimorder without the appellant giving prior
intimation of its proposed action to the respondent.

As stated earlier notifications setting the election
process in nmotion were to be issued on April 18. One day
before that, the State
562
Gover nment approached the High Court in a hurry, asking it
to stay the election process, which the H gh Court has done.
This Court held in the Wst Bengal poll case, A K M Hassan
Uzzaman v. Union of India, (1) that the inmnence of the
el ectoral process is an inportant factor which nmust guide
and govern the passing of orders in the exercise of the Hi gh
Court’s wit jurisdiction and that, the nore i mm nent such
process, the greater ought to be the reluctance of the High
Court to take any step which will result in the postponement
of the elections. W regret . to find that far from show ng
any reluctance to interfere with the programme of the
proposed election, the Hgh Court has only too readily
passed the interimorder which would have had the effect of
post poning the election indefinitely. Considering that the
el ecti on process was just- round the corner, the Hi gh Court
ought not to have interfered with it. The non-speaki ng order
passed by it affords no assistance on the question whether
there were exceptional circunstances to justify that order

The fact that 'theelection process was inmnent is only
one reason for our /saying that the High Court should have
refused its assistance in the matter. The other reason for
the view which we are taking is provided by the very nature
of the controversy which is involved herein. The difference
between the Government of Haryana and the Chief Election
Conmi ssion centres round the question as to whether the
position of law and order in the State of Haryana is such as
to nake it inexpedient or undesirable to hold the proposed
by-el ection at this point of tine. The Government of Haryana
i s undoubtedly in the best position to assess the situation
of law and order in areas within its jurisdiction and under
its control. But the wultimate decision as to whether it is
possi bl e and expedient to hold the elections at any given
point of time nust rest with the Election Commission. It is
not suggested that the El ection Comm ssion can exercise its
di scretion in an arbitrary or mala fide manner
Arbitrariness and mala fide destroy the validity and
efficacy of all orders passed by public authorities. It is
therefore necessary that on an issue |ike the present, which
concerns a situation of Jlaw and order, the Election
Commi ssion nust consider the views of the State CGovernment
and all other concerned bodies or authorities before com ng
to the <conclusion that there is no objection to the hol ding
of the elections at this point of tinme. On this aspect of
the matter, the correspondence between the Chief Secretary
of Haryana and the Chief Election Conmi ssioner shows that
the latter had taken all the
563
rel evant facts and circunmstances into account while taking
the decision to hold the by-election to the Taoru
Constituency in accordance with the proposed progranme. The
situation of law and order in Punjab and, to sone extent, in
Haryana is a fact so notorious that it would be naive to
hold that the Election Conmission is not aware of it. Apart
fromthe nmeans to the know edge of the situation of |aw and
order in Punjab and Haryana, which the El ection Conm ssion
woul d have, the Chief Secretary of Haryana had personally
apprised the Chief Election Comr ssioner as to why the State
Governnment was of the viewthat the elections should be
post poned until the Parlianentary el ections. W see no doubt
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that the Election Conmssion cane to its decision after
bearing in mnd the pros and cons of the whole situation. It
had the data before it. It cannot be assunmed that it turned
a blind eye to it. In these circunstances, it was not in the
power of the Hi gh Court to decide whether the | aw and order
situation in the State of Punjab and Haryana is such as not
to warrant or permt the holding of the by-election. It is
precisely in a situation like this that the ratio of the
West Bengal Poll case would apply inits full rigor

We nust add that it would be open to the Chief Election
Conmi ssi oner, as held in Mohd. Yunus v. Shiv Kunmar
Shastri, (1) to review his decision as to the expedi ency of
holding the poll on the notified date. In fact, not only
would it be open to himto reconsider his decision to hold
the poll as notified, it is plainly his duty and obligation
to keep the situation under constant scrutiny so as to
adjust the decision to the realities of the situation. Al
the facts  and circunstances, past and present, which bear
upon the question of the advisability of holding the poll on
the notified date have to be taken into account and kept
under vigil. ~That is a continuing ~process which can only
cease after the poll is held. Until then, the El ection
Conmi ssion has the focus, ~for good reasons, to alter its
decision. The Ilaw and order situation in the State, or in
any part of it, or in a neighbouring State, is a
consideration of wvital inportance for deciding the question
of expedi ency or possibility of holding an-election at any
particular point of tine. W are confident that the Chief
El ecti on Comm ssioner, who is vested with inportant duties
and obligations by the Constitution, will ~discharge those
duties and obligations with a high sense of responsibility,
worthy of the high office which he holds. If he considers it
necessary, he
564
should hold further discussions” with the Chief El ection
Oficer of Haryana and consult, once again, |eaders of the
various political parties on the question whether it is
feasible to hold the poll on the due date. One as inportant
i ssue such as the holding of an election, whichis of great
and i mredi ate concern of the entire political comunity,
there can be no question of any public official standing on
prestige, an apprehensi on which was faintly projected in the
State’'s argunents. A sense of realism objectivity and
nonal i gnnment nust inform the decision of the Election
Commi ssion on that issue.

It was urged that the Hi gh Court of Punjab and Haryana
woul d have a fair and clear understandi ng of 't he happeni ngs
in Punjab and their repercussions in Haryana which would
justify its interference with the decision of the Election
Conmission to hold the by-election now. The first part of
this argunment need not be disputed and nay even be accepted
as correct. |Indeed, every citizen of this country who has
some degree of political awareness, would have a fair idea
of the situation in Punjab and its inpact on the even flow
in the neighbouring State of Haryana. But the second part of
the argunent s untenable. The circunstance that the High
Court has know edge of a fact wll not justify the
substitution by it of its own opinion for that of an
authority duly appointed for a specific purpose by the | aw
and the Constitution. Different people hold different views
on public issues, which are often widely divergent. Even the
judges. A Judge is entitled to his views on public issues
but the question is whether he can project his persona
views on the decision of a question like the situation of
| aw and order in a particular area at a particular period of
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time hold that the Election Conmssion is inerror inits
apprai sal of that situation. W suppose not.

For these reasons, we confirmthe interimorder which
was passed by us on April 18, allow this appeal and set
aside the High Court’s order of April 17. Unl ess otherw se
directed by the Chief Election Conm ssioner, the election

programme will have to go through as already notifi ed.
There will be no order as to costs.
THAKKAR, J. Holding of a by-election to fill even a

singl e vacancy at the wearliest date is an extrenely
desirable end in a denocratic franework. Even so if such
ci rcunmst ances exist, and a
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reasonabl e progrosis can be bonafide made, that hol ding the
by-election for filling up ‘that vacancy, is fraught with
grave danger, not only to the Ilives of election officers,
candi dates as also political Jleaders addressing election
neetings, ‘as also of voters, and poses a grave danger which
al t oget her outwei ghs the advantage of holding the election
along with the by-elections in other States, should the
matter not engage very serious attention of the Election
Conmi ssion ? Not even when it is shown that with regard to
the sensitive and explosive situation it was likely to
worsen a situation which was already worse ? Myre is when
all that was to be gained by holding 'the by-election as
proposed was to be /able to hold it along with other by-
el ections on the sane day as in other States which had by
itself no significance or virtue: “And if the Election
Conmi ssi on wi thout due deliberation summarily turns down the
request to defer the election programme for that by-el ection
even by a few days in such circunmstances, can the H gh Court
be faulted for passing an ad-interim -order, which has the
result of postponing the election, not for an indefinite
period, but for a few days till the parties are heard ? Is
the order passed by the H gh Court in such circunstances so
gross that instead of allowi ng the H gh Court to confirmit
or vacate it, upon the other side showi ng cause, this Court
shoul d i nvoke the jurisdiction under Article 136 of the
Constitution of Indiato set it —aside ? Moure particularly
when the consequence would be no nore serious than this,
nanely, that the by-election cannot be held (there is no
virtue in doing so) on the same day along wth other by-
el ections.

That the High Court has the power to issue a direction
or order which has the effect of postponing anelection if
the situation so denmands woul d appear to be the | aw decl ared
by a five-judge Constitution Bench presided. over by the
| earned Chief Justice who presides over this Bench as well.
In AK M Hassan Uzzaman and other v. Union of India and
others and Lakshnmi Charan Sen and others v. A KM Hassan
Uzzaman and others the conclusions are recorded- in the
operative order dated March 30, 1982, reading as under

"1. The transferred case and the appeal s connected

with it raise inmportant questions which require a

careful and dispassionate considerations. The hearing

of these matters was concluded four days ago, on

Friday, the 26th. Since the judgnent wll take sone

time to prepare, we propose, by this
566

Order, to state our conclusions on some of the points

i nvol ved in controversy:

(1) The H gh Court act ed wi thin its
jurisdiction in entertaining the wit petition and
inissuing a rule nisi upon it, since the petition
guestioned the vires of the | aws of election. But,
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with respect, it was not justified in passing the
interimorders dated February 12 and 19, 1982 and
in confirmng those orders by its judgnment dated
February 25, 1982. Firstly, the Hi gh Court had no
material before it to warrant the passing of those
orders. The allegations in the wit petition are
of a vague and general nature, on the basis of
which no relief could be granted. Secondly, though
the High Court did not lack the jurisdiction to
entertain the wit petition and to i ssue
appropriate directions therein, no H gh Court in
the exercise of its powers under Article 226 of
the Constitution should pass any orders, interim
or otherwi se, which has the tendency or effect of
post poning an election, which is reasonably
i mm nent and in-relation to which its wit
jurisdiction is invoked. The imrnence of the
el ectoral process is a factor which nust guide and
govern the passing of worders in the exercise of
the Hgh Court’s wit ‘jurisdiction. The nore
i mm-nent such process, the greater ought to be the
reluctance of ~the Hgh Court to do anything, or
direct anything to be done, which wll postpone
that process indefinitely by creating a situation
in which;, the Government of a State cannot be
carried on/ in accordance w th the provisions of
the Constitution. India is an oasis of denocracy,
a fact of contenporary history which denands the
courts the use of wise statesmanship in the
exercise of . their extraordinary _powers under the
Constitution. The H-gh Courts nust observe a self-
imposed limtation on their ~powerto act under
Article 226, by refusing to pass orders or give
directions which wll inevitably result, in an
indefinite post ponenent of el ections to
| egi sl ative bodies whichare the very essence of
the denocratic foundation and functioning of our
constitution. The limtation ought to be observed
irrespective of the fact  whether the preparation
add publication of electoral rolls are a part of
the process of 'election” wthin the -neaning of
Article 329 (b) of the
567
Constitution. W will pronounce upon that question
later in our judgnent.
(2) X X X X
(3) X X X X
2. For these reasons and those which we wll give
in our judgment later, we dismss the wit petition
filed in the Calcutta Hi gh Court which was transferred
for disposal to this Court. Al orders, “including
interimorders, passed by the Calcutta Hi gh Court are
hereby set aside. Civil Appeals 739 to 742 of 1982 wll
stand di sposed of in the light of the dismssal of the
wit petition, out of which they arise.
3. X X X X
4. X X X X

Does Hassan's <case enjoin that no such interimorder
can ever be passed by the Hi gh Court ?

The rel evant extract from the conclusion recorded in
Hassan's case has been reproduced herei nabove. O course,
the exact paranmeters of the decision and the true ratio
cannot be known till the judgnment containing reasons is
born. As on today no one can predict what exactly will be
decided by the Court in Hassan's case when the judgnent
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eventually comes to be pronounced (who can nake a guess
about the colour or shade of the eyes of a child which is
yet to be born ?). But it can be reasonably said that the
foll owi ng: extract.
"The imminence of the electoral process is a
factor which must guide and govern the passing of
orders in the exercise of the Hgh Court’'s wit
jurisdiction. The nore immnent such process, the
greater ought to be the reluctance of the Hi gh Court to
do anything, or direct anything to be done, which will
post pone that process indefinitely by creating a
situation in which, the Governnent of a State cannot be
carried on in accordance with the provisions of the
Constitution."
warrants the view that Hassan’s case does not enjoin that an
interimorder of such a nature can never be passed in any
situation. If that
568
were not 'so, the Court would not have said (1) that
i mm nence of electoral process is a factor which nmust guide
and govern the passing of orders (meaning thereby that while
such orders can be passed this factor nust be accorded due
consi deration) and (2) that "nore immnent such process, the
greater ought to be the reluctance of the H gh Court to do
anything or direct anything to be done which wll postpone
the process indefinitely" (which neans it nust be done only
with reluctance when elections are inmnent.) The aforesaid
statement of |aw nade in the context of "general elections”
does not warrant the view that Hassan’s case enjoins that an
el ecti on progranme cannot be postponed even for a few days
even in the case of a by-election, “whatever be the
situation, and whatever be the circunstances, in which the
High Court is called upon to exercise its jurisdiction. It
is therefore not unreasonable to proceed on the prem se that
even according to Hassan’s case the Court has the power to
issue an interimorder which has the effect of postponing an
el ection but it rmust be exercised sparingly (with
reluctance) particularly when the result of the order woul d
be to postpone the installation of a denocratically el ected
popul ar government. The portion extracted fromthe operative
order in Hassan's case brought into focus a short while ago
whi ch adverts to "inm nence of elections”™ and to "directions
which will inevitably result in indefinite postponenent of
elections to legislative bodies which are the very essence
of the denocratic functions of our Constitution" |eaves no
room for doubt that the observations were being made in the
context of the expiry of the term of legislature as
envisioned by Article 172 of the Constitution of India and
consequential general elections for such legislature. This
nust be so because the |egislature would stand di ssol ved on
the expiry of the term and a new legislature has to be
elected. It is in this context (presumably) that a reference
is made to "imm nence of elections". For a by-election like
the one we are concerned with, there can be no question of
"“inm nence" or "indefinite postponenment of elections" which
would stall the installation of a denocratically elected
government. It is no body’'s case that the party position was
such that the result of the election to this vacant seat
woul d have tilted the majority one way or other. No oblique
notive has even been hinted at. The H gh Court was therefore
not unjustified 1in proceeding on the assunption that it had
such a power.

Does the ad-interimorder passed by the H gh Court
nmerit being wupturned in exercise of the jurisdiction under
Art. 136 of the Constitution of India ?
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The only question which arises is whether the presence
was a case where the Hi gh Court could not have granted the
ad-interimorder. Be it realized that if the H gh Court had
not granted the order and the Election Conm ssion had not
chosen to appear on or before April 18, 1984 the Hi gh Court
woul d have perhaps becone powerless to pass any order
what ever be the justification for it, as the "electoral-
process" woul d have 'actually’ comenced. Can the H gh Court
then be faulted for passing the inpugned order faced as it
was by an unprecedented situation like the present? On the
one hand the Election Comm ssion appeared to have been
al t oget her oblivious to the dinension as regards the
bonafi de apprehension pertaining to the life and security of
the National |eaders who m ght address public neetings, the
candi dates, the officers engaged in election work, and the
voters. The danger was further aggravated in the face of
open threats hel'd out” to the lives of the National |eaders
of different political parties. Wuat is nore, the Election
Comm ssion has shown total —~unawareness of the circunstance
that public neetings were  prohibited under Section 144 of
the Code of Crimnal Procedure in the constituency going to
the polls. On the other ~hand the only consequence of
granting a stay would have been to postpone the election
programme by a few days in the event of the Election
Conmi ssion not choosing to appear in the Court (to show
cause why the ad-interimorder should not be nade absol ute)
on or before April 18, 1984 which was the schedul ed date for
i ssuance of the 'notification announcing ~ the election
programme. The Election Comm ssion could have appeared
before the Hi gh Court and got the stay vacated in tine
i nstead of approaching this Court by way of the  present
appeal by Special Leave. The Election Conm ssion could not
have failed to realise that no serious consequence ' woul d
have flowed from the inpugned order even if stay was
vacated, not imediately, but a few days later, for, it was
only a by-election to one single seat of no significance
which would not have resulted in postponenent of the
installation of an elected governnent. Wrse cone to worse,
the by-election could not have been held along wth by-
elections in other States on the ’'same’ day. The El ection
Comm ssion has not been able to show what possibl e detrinent
woul d have been suffered if the by-election could not have
been so held on that particular day. If the H gh Court was
prima facie satisfied that the Election. Conmm ssion had
failed to take into account vital natters and appeared to
have acted on non-consequential considerations, and had
acted arbitrarily in turning down the request of the State
Governnment as also the Chief Election Oficer of
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Haryana, why could the Hi gh Court not grant a stay? And
should this Court interfere in such a fact-situation?
Learned Counsel for the El ecti on Commi ssion, though
repeatedly requested, is unable to point out either fromthe
affidavit filed on 18th, or from the additional affidavit
filed on the 19th, that the aforesaid factors were taken
into reckoning by the Conmission. It is not stated that
these factors do not exist or have been invented by the
State Governnent wth any oblique notive. The contents of
the affidavits filed by the El ection Conm ssion reveal that
it was altogether oblivious to all the relevant factors
recounted earlier. There is nothing to showthat a single
factor was present on its nental screen. The Election
Commi ssion has not apprised the Court as to how and why any
or all of these factors were considered to be immterial. No
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inkling is given as to how the El ection Conm ssion thought
that the problens could be overcome. By what process of
sel f-hypnotismdid the Election Conmm ssion convince itself
that free and fair elections could be held even when public
nmeetings were banned in the constituency? How, and by what
process of rati oci nation did the Election Comm ssion
convince itself that free elections could be held in a
situation where the candidates would consider it hazardous
to contest or to indulge in election propaganda, and even
voters would be afraid to vote? If the Election Comm ssion
had any idea as to how the hurdles could be crossed and
probl emresol ved, it has chosen not to reveal its perception
of the matter. The Election Commission perhaps has good
answers. But silence is the only answer which has been given
by the Conmission as also its counsel on this aspect. "I
know ny-j ob-and-it-is-none-of -the-busi ness-of -the-Courts”
seems to be the attitude. Al- that has been stated by the
| ear ned counsel ~for the Commssion is that everything was
consi dered (wi'thout even disclosing the content of the
expression “everything’). Counsel has of course set up an
alibi by -saying that affidavits had to be prepared by
burning md-night oil. But in that case the concentration
woul d have been on everything of inportance and what was the
essence of the matter could not have been overlooked or
forgotten. And if /it ~has escaped attention, the conclusion
is inevitable that the El ecti on Comm ssion had not attached
due inmportance and weightage to the  basic problem and had
not applied itself seriously to a serious problem

The fact is established that the Chief Secretary and
the Chief Election Oficer of Haryana, ~had personally
apprised the Chief Election Comissioner of the prevailing

situation sonetinme before 14th April, 1984. The El ection
Conmi ssi on has not even discl osed
571

this fact in the petition or in the additional affidavit.
Nor has the Election Commission apprised us as to what
transpired at the neeting. The Election Comm ssion has been
less than candid even to this Court. No doubt the / Chief
El ection Commi ssioner is holding a responsible  post. But
that does not make himinfallible or render his decision or
act any the less arbitrary if he has failed to inform
himsel f of all the relevant factors and has failed to direct
his attention to the core problem It is no doubt true that
theoretically the Election Conm ssion can still postpone-the
polling, if it is so minded. But should the Court remain a
passi ve spectator in this extraordinary situation and | eave
the Nation to the nmercy of an individual, however high be
his office, when it is evident that he has secluded hi nself
in his ivory tower and has shut his eyes to the realities of
the situation and closed his mind to the progrrosis of the
matter. The Court can certainly satisfy itself whether the
El ecti on Commi ssi oner had kept his eyes, ears and mi nd open
and whether he was able to show that all relevant factors
including the consideration as to what advantage was to be
secured as against the risk to be faced, entered into his
reckoning. If this is not shown to have been done, as in the
present case, his decision is vitiated and the Court need
not feel helpless. The H gh Court was therefore fully
justified in passing the inpugned order

Appeal is accordingly dismssed.
S. R Appeal all owed.
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