http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

PETI TI ONER
THE BURMAH- SHELL REFI NERI ES LI M TED

Vs.

RESPONDENT:
THEI R WORKMEN.

DATE OF JUDGVENT:
01/ 02/ 1961

BENCH

GUPTA, K. C. DAS
BENCH

GUPTA, K C. DAS
GAJENDRAGADKAR, P. B.
WANCHOO, K. N.

Cl TATI ON
1961 AR 917 1961 SCR (3) 669
ACT:
I ndustri al Di spute- - Paynent of bonus to clerica
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| ower rate than tabour staff.

HEADNOTE:

Payment of bonus bei ng based on the contribution of worknen
to the profits of the conpany, that contribution, it is well
settled, has to be taken into consideration as a whole and
it is not relevant to enquire which class or section of the
wor kmen contri buted how nmuch to the profits.

Burn and Co., Calcutta v. Their Enployees [1956] S.C R 781
and Baroda Borough Municipality v. Its Wrknmen [1957] S.C R
33, referred to.

Looked at fromthat stand-point, it is not fair, in the
absence of any overriding consideration, to nmake a
distinction as to the rate of bonus payable to  different
cl asses of worknmen such as clerks and operatives, for it is
ordinarily inpossible to say which class contributed nore to
the prosperity of the industry than anot her

Nor can it be laid dowmn as an inflexible rule that the
clerical and the labour staff nust always be paid at the
same rate. The Industrial Tribunals must  have wi de
di scretion in the matter, which this Court' would be
reluctant to interfere with unless arbitrarily exerci sed.
Consequently, where the Industrial Tribunal, on a full con-
sideration of the difference in the wage scales of | abour
and the clerical staff, cane to the conclusion that it would
be inproper to award |ower rate of bonus to the clerica
staff who belonged to the mddle class and suffered nore
than the | abour staff fromthe rise of price, and there was
nothing to showthat this was not so, the decision of the
Tri bunal was reasonabl e and nust be uphel d.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 250/1959.
Appeal by special |eave fromthe award dated May 18, 1958,
of the Industrial Tribunal, Bonbay, in Reference (I. T.)
No. 106 of 1955.
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M C. Setal vad, Attorney-General for India, S. D.
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1961. February 1. The Judgnent of the Court was delivered
by
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DAS GUPTA, J.-This appeal by special |eave arises out of an
i ndustrial dispute. between the appellant conpany, and their
clerical staff on the question of bonus for the year 1956.
The demand of the worknmen, was for bonus equivalent to 8
nmonths’ total earnings of the year. The company resisted
this demand mainly on the ground that there was in existence
an agreenent between the conpany and its |abour enpl oyees-
whereby bonus for the year 1956 had been settled at 4-1/2
nont hs’ basi c wages, that the general practice in awards in
the mtter of bonus had in the past been to award or grant
| esser amounts to clerical enployees than to |abour, and
that in any case,, to grant the sane rate of bonus to
clerical ~'enployees and |abour enployees would be " to
encourage or to invite strife and discontent." The Tribuna
held that such an agreenment as regards bonus for 1956 had
been voluntarily entered into on behalf of the workers and
was beneficial to them and was of opinion that. the bonus
to the clerical staff ought to be on the same scale. On the
one hand, it rejected the clerical staff’s claimfor bonus
at a higher rate than what the worknen were entitled to, as

this " would lead to industrial discontent and strife ", and
on the other held that there was no reason to grant the
clerical staff bonus at a |ower rate. Accordingly it

awar ded bonus at the rate of 9/24ths of the basic wages, to
the clerical staff, for the year endi ng Decenber 31, 1956.
Two contentions were raised in appeal.  The first is that
the Tribunal erred in awardi ng bonus w t hout having recorded
a conclusion as regards the exi stence and extent of the gap
between the actual wages received by these worknen and the
living wage. The second contention urged on behal f of the
appellant is that the Tribunal erred in granting’ to the
clerical staff bonus at the sane rate as was payable to the
| abour staff, on the basis of the agreenent, and shoul'd have
granted bonus to the clerical staff, at a |ower rate:

The appellant cannot however be allowed to urge the first
contention in this appeal because such a contention does not
appear to have been seriously
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raised before the Tribunal. It is true that in the first
part of the witten statenent filed before the Tribunal on
behal f of the conpany a statement was made that " the

conpany, craves leave to refer to and rely on, as if
i ncorporated herein, its witten statenment filed before this
Hon' bl e Tribunal in Ref. (1.T.) 279 of 1957, and repeats and
adopts all the subm ssions and avernents nade therein" and
that in the witten statement filed therein a question that
in view of the high wage, % paid by the conpany no gap
exi sted between the actual wage and the living wage, was
t aken. Not only was no independent statement made in the
separate witten statenent which was filed in the present
reference, i.e., Ref No. (1.T.) 106 of 1958 on this question
but we find no reference at all in the award nade by the
Tri bunal which heard both the references together to any
contention of this nature. No ground that the Tribunal had
granted bonus without coming to a conclusion as regards the
exi stence and extent of a gap between the actual wage
received by the worknen and the |iving wage was taken in the
petition for special |eave to appeal. Even in the statenent
of case filed on behalf of the appellant no such question
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had been raised. It is not therefore open to the appellant
to urge such a contention now.

In support of the other contention that the Tribunal was in
error in granting to the clerical staff bonus at the sane
rate as was payable to the |l abour staff, on the basis of the
agreement, and that bonus shoul d have been granted to the
clerical staff at a lower rate, it is urged that for nany
years now, the practice in the petroleumindustry has been
to make a distinction between the clerical enployees and the
operatives, giving a |lower rate of bonus to the forner, than
what is given to the latter. It is wunnecessary in the
present case, to consider, whether, if the premse that
there had for many years been such a practice of paying a
| esser rate of bonus to clerical staff than to the |abour
staff, that itself would preclude industrial adjudicators
from awar di ng bonus to both classes of enployees at the sane

rate. For, we find that the above prem se has not been
establ i shed, Wiile it is true that in sone
672

years, either by award of  Industrial Tribunal or by
agreement,; clerical staff of petroleum concerns has got
bonus at a lower rate, thanthe | abour enployees, it is
equally true that in sonme years at |east, clerical staff and
operatives have been given bonus at the same rate. Thus for
the vyear 1951, we/find that in disputes between the three
oi | conpani es- The Burmah Shell, the Caltex and the Standard
Vacuum and their enployees in their Calcutta office the
Labour Appellate Tribunal discussed the matter in Burmah-
Shell G Co. Ltd. v. Their Workmen (1) thus :-
" In the matter for paynent of bonus for 1950,
both the clerical staff and the working people
got bonus at the rate off 3 nonths’  wages,
though there was an observation that the
wor ki ng class were on calculation entitled to
4 nonths. The effect-, was, however, that
both the groups got bonus at the rate of 3
nonths’ basic wages. During the pendency of
the Tribunal proceedings, all the ~conpanies
nmade agreenents with the Union of the workers
that bonus woul d be granted on the basis of 3-
1/2 nonths’ wages for the year 1951.- W fee
that there; would be a serious repercussion if
we allow to the clerical staff anything in
excess of that amount. On the other hand, — as
the effect of the previous decision had  been
that both groups got equally, paying to the
clerks less than that what has been paid to
the working class would give rise/to a rea
di scontent.
" W find also that when the same question, viz., ~whether
the sane rate of bonus should be paid to clerical staff and
operatives, was raised before the Industrial Tribunal
Ernakulam in a dispute between the Burmah-Shell Co. wv.
Their Workmen (2), |earned counsel on behalf of the caonpany
conceded that he would not press the point for naking a
distinction in the matter of paynent of bonus. W find
therefore that there is no basis for the assunption’ that
"the uniformor nearly uniformpractice in the oil comnpanies
has been to pay bonus at a lesser rate to clerical staff
than to operatives. There is no substance. therefore in the
argunent that the award of bonus at
(1) (1955) L.A.C 787, 794.
(2) (1959) (1) L.L.J. 198,
673
9/ 24t hs of basic wages, to the clerical staff, is likely to
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cause discontent anong the | abour staff, which has entered
into an agreenent to receive bonus at the sane rate.
The second argunent is that as the pay scale of the clerica
staff is higher than what the | abour staff receive as wages,
the gap between the living wage and wage actually received,
is less for the clerical staff, and so, it would be wong to
pay bonus, which is primarily intended to bridge this gap
at the sane rate to these two classes of workmen. Thi s
argunent overl ooks the inmportant principle that the paynent
of bonus is based on the fact of contribution by |abour to
the profits of the industry, and that it has been held nore
than once by the court that the contribution to be taken
into consideration is the contribution nade by the worknen
taken together as a class, and that it would not be rel evant
to enquire which section of the worknen has contributed to
what share of profits. It was observed by this Court in
Burn & Co., Calcutta v: Their Enployees (1), in setting
aside an award of the Appellate Tribunal of an additiona
one nont h’s basic wages: -
" The entire profits of the conpany are the
result of the |abour of all the workmen and
enployees in all"its units. To grant a bonus
to a section of themon the basis of the tota
profits of the company will give thema share
in profits to whi ch t hey have not
contributed...... | f the “order of t he
Appel late Tribunal is to be given effect to,
some of the enpl oyees of the conmpany woul d get
a bonus while, others not and as observed in
Karam Chand Thaper & Bros.’” Wrknmen v. The
Conpany (1953 L. A C. 152), that nust lead to
di saf fecti on anong the workers, and to further
i ndustrial disputes. "
A simlar view was expressed by this Court in Baroda Borough
Municipality v. Its Wirkmen (2).
It is true that in the cases nentioned above, the Court was
considering the question whether one class of enployees
could be granted bonus, while another class was / being
granted none at all; and was not
(1) [1956] S.C.R 781. 795.
(2) [1957] S.C.R 33.
674
consi dering the question of propriety of different rates of
bonus being paid to different classes. But the basis of the
decision that all the worknen, taken as a whole contribute
to the profits, is relevant also for the consideration of
the question whether different rates of bonus between two
different «classes of workmen are fair; and it is necessary
to renenber that it is ordinarily not possible to say /that
one class or workmen, say clerks, contribute nore to the
prosperity of the industry than another cl ass like
operatives. |In the absence of sone overriding consideration
it would not be fair to make a distinction in the rate of
bonus between different classes of worknen.
We do not wish however to lay down an inflexible rule that
clerical staff and | abour staff nust al ways be paid the sane
rate of bonus. It may happen in a particular industry that
wages of |abour staff are extrenely low, while the pay scale
of the clerical staff is many tines higher. |If a Tribuna
in a case like this, being of opinion, that paynent of bonus
at the sane rate will not be fair, and may cause discontent
amongst the workers awards bonus at a lower rate to the
clerical staff, than to the |abour staff, there would be no
reason for disturbing the award. The industrial tribunals
must have very wide discretionin deciding matters like
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this; and it is not for this Court to interfere with their
exercise of discretion, unless it is plainly arbitrary.

In the present case, the Tribunal fully conscious of the
difference in the wage scal es of |abour and clerical staff
has pointed out that the clerical staff came fromthe m ddle
cl ass whose standard of living is higher, and has stated
that this class has suffered perhaps nore than the operative
class fromrise in prices, and has in consideration of these
factors, concluded that it would be appropriate not to award
a lower rate of bonus to them Nothing has been shown to us
to justify any doubt about the correctness of the prem ses
mentioned by the | earned Tribunal; and the conclusion seens
em nenty reasonabl e.

It was urged by the | earned Attorney-General who appeared on
behal f of the appell ant conpany that
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even though it betrue that the standard of living of the
m ddl e - class fromwhich the clerical staff cones is higher
than that of the operatives the difference between the
hi gher average wage received by the clerical staff and that
recei ved by the operativesis much nore than the difference
in nonetary ternms between the |living wage of the clerica
staff and that of the operatives. From the statenents
furnished before us it was attenpted to be shown that the
starting rate of renuneration of the middle grade for
operatives together with what is received in shapes other
than the wages was on January 1, 1958, Rs.- 188-94 while
simlar receipts by the mddle grade for clerks is Rs.
404. 45, that is, the starting renmuneration of clerks taking
the mddle grade as the type is 113.91% nore  than the
starting remuneration for middle grade for labour. As
against this it is suggested, the living wage for  clerica
staff should be taken only 80% nmore than that ‘for the
operatives. We may assunme without further investigation the
correctness of the statement as regards the conparative
renmuneration received by mddle grade of operatives and
m ddl e grade of clerical staff as submtted on behalf of the

conpany. We find no basis however for the assunption that
the living wage of clerical staff is only 80% nore than that
of operatives. It is true that in —connection wth the

determi nation of wages a formula which appears to-have been
initiated first by M. Justice Rajadhyaksha when he was
enquiring into the <cost of living of the non-gazetted
enpl oyees in the Post and Tel egraph Depar t ment of
multiplying the figures reached on the  basis of t he
requi renments of the | ower class enployees by 180% has often
been accepted by the industrial tribunals. Assuming however
wi thout deciding that this coefficient of 180 % may be
properly adopted for arriving at the fair wage requirenents
of <clerical staff from the fair wage requirenents of
operatives it does not by any neans follow that “the sane
coefficient can be usefully ,applied in «calculating the
living wage of the clerical staff fromthe living wage of

the operatives. As has been clearly pointed out by this
Court in a recent
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judgnent in C. A No. 416 of 1958 (Standard Vacuum Refining
Co., Ltd. wversus Its Wrknen) the conponents of a |living
wage are largely different fromthose of a fair wage. The

difference in the living wage standards of the <class to
whi ch operatives generally belong and the class to which the
clerical staff belongs may produce nuch greater differences
in the noney value in the conmponents of the requirenent of
living wage as between the two classes than the difference
in the noney val ue of the conponents of fair wage of the two
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cl asses.
There is no justification therefore for thinking that the
l'iving wage of the clerical staff is only 80% nore than the
living wage of the operatives and so ..no conclusion that
the gap between the living wage and the actual wage is |ess
in the case of clerks than in the case of operatives can be
drawmn from a consideration of the conparative wage, %
recei ved by them
W find nothing that would justify us in interfering wth
the conclusion of the Tribunal that the «clerical staff
shoul d be awarded bonus at the sanme rate, as the operatives.
The appeal is accordingly dismssed with costs.

Appeal dism ssed




