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ACT:

I ndustrial Disputes Act, 1947: Section 18-Labour Court
I ndustrial Tribunal -Pending Proceedings-Wether party to
proceedings entitled to re-open proceedi ngs on being
i mpl eaded in place of party whose rights Iiabilities have
been taken over.

Cvil Procedure Code, 1908: order 20 Rul e 10-
Applicability to proceedi ngs pending before Labour Court
I ndustrial Tribunal

HEADNOTE
%

The appellant joined the service of a Comercial Bank
on July 12, 1974 and was confirned on Cctober 1, '1974. H s
services were termnated by the Bank on February 10, 1975
wi t hout assigning any reason. On an industrial dispute being
rai sed, the Central Governnment, by its order dated July 9,
1975 referred the dispute, as to whether the Bank was
justified in termnating his services and if not, what
relief the workman was entitled to, to the Centra
Government Industrial Tribunal for adjudication. The claim
made by the appellant was di sputed by the managenment. In the
course of the trial, the appellant exam ned hinmself and was
cross-exam ned. H s evidence was cl osed on 21.5.76.

On July 25, 1976 the Bank entered into an agreenent
with the first respondent Bank where under all the assets
and liabilities of the erstwhile Bank were taken over by the
respondent Bank. The enpl oyees of the erstwhile Bank becane
the enpl oyees of the first respondent Bank by virtue of cl
20 of the said agreenment. On August 1, 1976 the erstwhile
Bank totally nmerged with the first respondent Bank.
Thereafter, on behalf of the forner Bank, five w tnesses
wer e exam ned

On  an application made by the appellant, first
respondent Bank was inpleaded as a party, in view of the
mer ger  which had taken pl ace. Thereafter, the first
respondent Bank examined its Personnel O ficer and formally
cl osed the evidence.

On Cctober 3, 1978 the first respondent Bank subnitted
an application for cross-exanining the appellant whose
evi dence had been
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cl osed on May 21, 1976. The Tribunal dismissed the
application on the ground that since no new plea had been
taken there was no ground to recall the appellant and
subject himto further cross-exam nation.

The Tribunal made the award on January 30, 1981 hol di ng
that the term nation of the service of the appellant was not
justified and was bad, illegal and not enforceable.

The first respondent Bank filed a wit petition before
the High Court. A Single Judge set aside the award on the
ground that when once a person was inpleaded as a party to
the proceedings, principles of natural justice required that
he should be given an opportunity to crossexam ne those
wi t nesses whose evi dence had been recorded earlier and since
the Tribunal had rejected first respondent Bank’'s prayer to
crossexam ne the appel |l ant -whose evi dence had been cl osed on
May 21, 1976, the award was Jliable to be quashed. It,
however, remanded the case to the Industrial Tribunal to
decide the <case again after giving an opportunity to the
first respondent ~Bank to cross-examne the appellant and
ot her witnesses. The Letters Patent Appeal filed by the
appel | ant was dismissed by the Division Bench hol di ng that
the first respondent Bank had the right to cross-exam ne the
appel  ant on the sol'e ground that it had been inpleaded as a
party after the nmerger of the erstwhile Bank with the first
respondent Bank.

Al'l owi ng t he appeal
N

HELD: 1.1 There  iS no express provision, corresponding
to Rule 10 Order 22 of the Code of G vil Procedure, 1908
providing that in cases of an assignnent, -creation or
devol ution of any interest during the  pendency of a suit,
the suit my, by leave of the court, be continued by or
agai nst the person who or upon whom such interest has come
or devolved, which is applicable to the proceedings before
the Industrial Tribunal. [1095B-C

1.2 In every case of transfer, nerger, takeover or
schene of amalganation, the rights and liabilities of the
transferee Conpany or Corporation shall be the sane as that
of the tansferor conpany or corporation, and subject to the
terms and conditions of the contract of transfer or nerger
the scheme of amal gamation and the |egal provisions as the
case may be under which such a transaction nay have taken
pl ace, the transferee conpany or corporation becones |iable
to be inpl eaded or becones entitled to be inpleaded i n place
of or in addition to the transferor conpany or corporation
in any action, suit or proceeding
1090
filed agai nst or by the transferor conpany or corporation by
or against a third party, and that whatever steps have
already taken place in those proceedings wll continue to
operate agai nst and be binding on such parties in any of the
ways nmentioned in Rule 10 Order 22 of the Code of G vi
Procedure, 1908. [1095F-H, 1096A- B]

1.3 CGenerally speaking, an assignee cannot set up_ a
case inconsistent with the one put forward by his assignor
and it is only in exceptional cases that an assignee could
be permitted to raise any new plea and that too only for
avoiding multiplicity of the proceedi ngs. [1097B]

In the instant case, by reason of inpleading the first
respondent as a party there was no change in the character

of the proceedi ngs pendi ng before the Tribunal. The
respondent Bank only stepped into the shoes of the erstwhile
Bank and all the proceedi ngs that had gone on till the date

on which the respondent Bank was so inpl eaded were binding
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on the respondent Bank. It was bound by the proceedings
whi ch had taken place till then and could not go back on the
proceedi ngs. [1096G H, 1097A]

The Single Judge was in error in taking the view that
the first respondent Bank was appearing before the Tribuna
inits own right and was entitled to protect its own
interest. The proceeding pending before the Tribunal on the
date of nerger could not be considered as a new proceedi ng
instituted against the respondent Bank, on its being
i npl eaded. It was the sane old proceeding to which the
erstwhile Bank was a party and the rights of the respondent
Bank in the conduct of the proceedings could not be |arger
than the rights which the erstwhile Bank itself possessed.
[ 1097D E]

There were no such exceptional circunstances which
entitled the respondent Bank to put up a plea different from
the pleas which had already been taken up by the erstwhile
Bank and ‘there was also no need to permt it to reopen the
proceedi ngs which had gone on'till then. Therefore, in the
absence of —any exceptional circunstances which would have
entitled the party to a proceeding to recall a w tness whose
evi dence had already been completed for further cross-
exam nation, the first respondent Bank coul d not nmake such a
claimat all. The Single Judge who set aside the award and
the Division Bench, which nerely affirnmed the decision, have
erred in overl ooking the true | egal position, [1097B, G
1091

On the facts and in the circunstances of the case the
respondent Bank was, therefore, not entitled to recall any
of the wtnesses exam ned on behalf of the appellant for
further cross-exam nation, particularly after ‘both the
parties had closed their respective cases before the
Tribunal. The dismissal of the application nmade by the
respondent for recalling the appellant for further cross-
exam nati on, in t he absence of any excepti ona
circunstances, could not be <considered as a ground for
setting aside the award. The principles of natural justice
had not, therefore, been violated by the Tribunal i'n passing
the award. [1097H, 1098A- B]

The judgnment of the Division Bench as also of the
Singl e Judge set aside. However, as the respondent Bank had
some other grounds to urge before the Single Judge, the case
is renmanded to the Single Judge to consider any other
rel evant ground that may be urged by the respondent Bank and
to di spose of the wit petition. [1098B-(

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2984 of
1987.

Fromthe Judgment and Order dated 30.3.1987 of the
Del hi High Court in L.P.A No.67 of 1987.

M K. Ramanurthi, Ms. C. Ramarur t hi and M_A.
Kri shnanoorthy for the Appellant.

Dr. Y.S. Chitale, Ms. M Roy, H K Puri and H K. Dutt
for the Respondents.

The Judgnent of the Court was delivered by

VENKATARAM AH, J. The appellant joined the service of
the Narang Bank of India Ltd., New Del hi on July 12, 1974 as
a Clerk-cum Typist and was confirned in his service on
Cctober 1, 1974. The Narang Bank of India Ltd., however,
terminated his services on February 10, 1975 without
assigning any reason. On an industrial dispute being raised
the Central Governnent by its order dated July 9, 1975
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referred the following dispute to the Central Governnent
I ndustrial Tribunal for adjudication

"Whet her the action of the management of the

Narang Bank of India, New Delhi in terminating the
1092

services of Shri Bhagwan Dass Chopra w.e.f.
10.2.1975 is justified? If not, what relief is the
said workman entitled?

The claim made by the appellant was disputed by the
managenment. On the basis of the pleadings filed by the
parties the Industrial Tribunal framed issues and directed
the parties to |l ead evidence. In the course of the trial the
appel | ant exam ned hinmself and he was cross-exam ned by the
representative of the Narang Bank of India Ltd. Thereafter
the evidence of the appellant was closed on 21.5.1976. On
July 25, 1976 the Narang Bank of India Ltd. entered into an
agreement with the United Bank of |India, respondent No. 1
herei n, whereunder all the assets and liabilities of the
Nar ang Bank of India Ltd. were taken over by the United Bank
of India, respondent No. 1.  The enpl oyees of the erstwhile
Narang Bank of India Ltd. becanme the enpl oyees of the United
Bank of India, respondent No. 1 by virtue of clause 20 of
the said agreement. The relevant part of clause 20 read
t hus:

"20. (a) The Transferee 'shall be wunder an
obligation to take over and absorb and retain with
effect from 1st August, 1976 in -its enploynent
such staff, enployees and assistants (hereinafter
called "the said enployees") of the Transferor or
enpl oyed by the Transferor in relation to or in
connection with the said banki ng busi ness intended
to be taken over or acquired by the Transferee as
aforesaid who were permanent enployees of the
Transferor on the said date and on the sane terns
and conditions including the remuneration and
wages and/or other lawful® clains as were or are
applicable or payable to themon the said date
subject to the terns ‘and conditions as contained
in the Third Schedul e hereto PROVI DED ALWAYS t hat
such taking over or absorption of ~the staff and
enpl oyees of the Transferor by the Transferee on
the same terns and conditions —as hereinbefore
mentioned and/or also referred to or otherw se
mentioned in the Third Schedul e hereto shall not
however be so construed as to include or extend to
their or each of their rank and status.

(b) The Transferee shall not, however, be
bound to take over or absorb in their enpl oynent-
(i) all such staff, assistants and enployees

agai nst whom any show cause notice or any action
(penal or otherwi se) or any enquiry or any actions
and/ or proceedi ngs what soever are pendi ng on
1093

the said date by the Managenment or by any Tribuna
Court or otherw se and/or who are on the said date
i nvol ved or figuring in any such enquiries,
actions and/or proceedings and agai nst whom any
adverse or suspension order finding or decision
has been passed or is likely to be passed prior or
subsequent to the said date. (ii) Any such staff
enpl oyees and assistants of the Transferor whose
servi ces have been ternminated by the Transferor on
or before the said date and/or against whom any
adverse or suspension order finding or decision
has been passed by any person hol di ng any enquiry
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and/ or Managenent of the Transferor and or by any
court, Tribunal or otherwi se subsequent to the
said date but prior to the formal taking over of
the said business or assets or properties of the
Transferor by the Transferee on the basis of this

Agr eenent .
PROVI DED NEVERTHELESS the Transferee shal
take over suspended enployee, if any, of the

Transferor relating to the said business wth
effect from the said date and/or condition as
herein before nentioned in clause 20(a) above in
so far as the sanme shall be applicable if and only
if such enployee/enployees is or are finally and
ultimately absol ved/ exonerated or acquitted from
or of all thecharges |evelled against himthem
On August 1, 1976 the Narang Bank of India Ltd. was
totally merged with the United Bank of India. On August 2,
1976 three witnesses gave evidence on behalf of the forner
Nar ang Bank of India Ltd., two of whom were enpl oyees of the
United Bank~ of India Ltd. by virtue of the agreenent of
nerger referred to above. On Septenber 20, 1976 two nore
wi t nesses were exani ned of whomone wtness was a forner
officer of the Narang Bank of India Ltd. On that date the
appel l ant made an application for permssion to inplead the
United Bank of India also as a party in view of the nerger
which had taken place. The United Bank of India took tine
till Novenmber 5, 1976 to file its reply to-the application
made by the appelllant. The evidence  of the Narang Bank of
India Ltd. was, however, closed on Novenber 5, 1976. The
United Bank of India sought further tine tofileareply to
the appellant’s application. That reply was filed on
Noverber 10, 1976. After hearing ~argunents on t he
application the Tribunal directed that the United Bank of
India should be inpleaded as a party and al so gave tine to
the appellant to file an anended statenent of claim The
termof the Presiding Oficer having expired on Decenber,
1094
1, 1976, a new Presiding Oficer was appointed in /July,
1977. On Decenber 1, 1977 the United Bank of India filed its
witten statenent. On January 25, 1978 the United Bank of
India offered to reinstate the appellant but without
backwages and the case was adjourned for some time. But no
conprom se was reached. On August 23, 1978 the United Bank
of India examined its Personnel Oficer Shri R B. Ray and
formally closed the evidence. The case was  thereafter
adjourned to October 3, 1978 for arguments. On that date the
United Bank of India subnitted an application praying that
the Bank should be allowed to cross-exam ne the appell ant
whose evi dence had been closed on May 21, 1976. By its order
dated Cctober 17, 1978 the Tribunal di sm ssed t he
application of the United Bank of India on the ground that
since no new plea had been taken there was no ground to
recall the appellant and subject him for further ' cross-
exam nation. The argunents were heard by the Tribunal - on
Noverber 2, 1978 and an award was given on January 30, 1981
hol di ng that the termnation of the services of the
appel lant was not justified and was bad, illegal, and
unenforceable. The Tribunal also held that the appell ant
shoul d be deened to be in continuous service of the Narang
Bank of India Ltd., New Delhi on and after the 10th
February, 1975 and consequently of the United Bank of India
on the date of the award. The Tribunal directed that the
appel l ant should be paid his full back wages upto the date
of his reinstatenent. It also awarded costs of Rs. 1,000 to
the appellant. Aggrieved by the said award the United Bank
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of India filed a wit petition before the H gh Court of
Delhi in Cvil Wit Petition No. 928 of 1981. That petition
was heard and di sposed of by the |earned Single Judge of the
H gh Court on February 24, 1987. The |earned Single Judge
set aside the award made by the Tribunal on the ground that
when once a person was inpleaded as a party to the
proceedi ngs, principles of natural justice required that he
should be given an opportunity to cross-exam ne those
wi t nesses whose evi dence had been recorded earlier and since
the Tribunal had declined to grant permission to the United
Bank of |India to cross-exam ne the appell ant whose evi dence
had been closed on May 21, 1976 the award was liable to be
guashed. The learned Single Judge, however, renanded the
case to the Industrial Tribunal to decide the case again
after giving an opportunity to the United Bank of India to
cross exanine the appellant —and other w tnesses. Aggrieved
by the judgnent of thelearned Single Judge the appell ant
filed Letters Patent Appeal No.. 67 of 1987 before the
Di vi sion Bench of the H gh Court. That appeal was dism ssed
by the Division Bench of the H gh Court holding that the
United Bank of India hadthe right to cross-examne the
appel  ant on the sole ground that it had been inpleaded as a
party after the merger of the

1095

Narang Bank of India Ltd. with the United Bank of India.
Aggri eved by the decision of the Division Bench of the High
Court the appellant has filed this appeal by special |eave.

The question ‘for consideration in this case is whether
a party who acquires the rights and liabilities of a party
to a proceeding is entitled to reopen as a matter of course
the proceedings on being inpleaded as a party-in the place
of the party whose rights and liabilities he had taken over.
No express provision corresponding to rule 10 order 22 of
the Code of Cvil Procedure, 1908, which provides that in
cases of an assignnent, creation or devolution of any
interest during the pendency of a suit other than those
cases dealt wth earlier in order 22 of the Code of Civi
Procedure, 1908, the suit nmay by |eave of the court, be
continued by or against the person. to or upon whom such
i nterest has cone or devol ved ~is. applicable "to the
proceedi ngs before the Industrial Tribunal has been brought
to our notice. Section 18 of the Industrial D sputes Act,
1947, however, provides that an award of a Labour Court,
Tribunal or National Tribunal which has becone enforceable
shall be binding on all parties to the industrial dispute;
all other parties summoned to appear in the proceedi ngs as
parties to the dispute, unless the Labour Court, Tribunal or
Nati onal Tribunal as the case may be records (the opinion
that they were so sumopned wi t hout proper cause; and where a
party referred to above is an enployer, his heirs,
successors or assigns in respect of the establishnment to
whi ch the dispute rel ates.

It is, however, necessary to evolve a reasonable
procedure to deal with cases where a devolution of interest
takes place during the pendency of a proceeding arising
under the I ndustri al Di sput es Act , 1947. In t he
circunstances it is reasonable to hold that in every case of
transfer, devolution, nerger, takeover or a schenme of
amal gamati on under which the rights and liabilities of one
conpany or corporation stand transferred to or devol ve upon
another conpany or corporation either under a private
treaty, or a judicial order or under a |aw the transferee
conpany or corporation as a successor-in-interest becones
subject to all the liabilities of the transferor conpany or
corporation and becomes entitled to all the rights of the
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transferor conpany or corporation subject to the terns and
conditions of the contract of transfer or nmerger, the schene
of amal gamation and the |egal provisions as the case nmay be
under which such transfer, devolution, nerger, takeover or
amal gamation as the case my be my have taken place. It
follows that subject to such terns it becones liable to be
i npl eaded or becones entitled to be inpleaded in the place
of or in

1096

addition to the transferor conpany or corporation in any
action, suit or proceeding filed against the transferor
conpany or corporation by a third party or filed by the
transferor conpany or corporation against a third party and
that whatever steps have  already taken place in those
proceedings will continue to operate agai nst and be binding
on the transferee company or corporation in the sane way in
whi ch they operate agai nst a person on whom any interest has
devol ved in any of the ways nmentioned in rule 10 of order 22
of the Code of Civil Procedure, 1908 subject of course to
any terns_in the contract of transfer or nerger, schene of
amal gamation or other relevant | egal provisions governing
the transaction wunder ~which the transferee conmpany or
corporation has become the successor-in-interest of the
transferor conpany or corporation.

In the instant case admttedly all the rights and
liabilities of the Narang Bank of India Ltd. in its banking
busi ness were taken over by the United Bank of India under
the agreement of nmerger dated July 25, 1976. C ause 22 of
the agreement of merger provides-as follows:

"22. The Transferee shall be substituted in
pl ace of the Transferor in respect of all Court or
Tri bunal proceedi ngs cases, suits ~and Gover nnment
and Municipal and records and shall apply to the
authorities, «court, Tribunal -~ or otherwi se for
bei ng added as the parties hereto and the benefits
of all orders, directions, decrees and award or
judgrment if and when i'ssued will pass on to the
Transferee, who shall be bound or abide by the
same subject to the liabilities not taken over by
the Transferee including those in respect of staff
assistants and enpl oyees concer ned of the
Transferor as nentioned in clause 20 hereof. A
| egal costs for such substitution and/ or
prosectuion or contesting the said action and
proceedi ngs existing or binding ~on the said date
shal | be borne by the Transferee."

In view of the terns of the agreenent of nerger and in
particul ar clause 22 thereof the United Bank of India was
rightly inpleaded as a party to the proceedi ngs before the
Tribunal in the place of the Narang Bank of India Ltd. By
reason of inpleading of the United Bank of India as a party
there was no change in the character of the proceedings
pendi ng before the Tribunal. The United Bank of India only
stepped into the shoes of the Narang Bank of India Ltd. and
all proceedings that had gone on till the date on which the
United Bank of India was so inpleaded were binding on the
United Bank of India.

1097

The proceedings before the Tribunal could thereafter be
conti nued against the United Bank of India. The United Bank
of India could thereafter take part in the further
proceedi ngs before the Tribunal in the sane capacity in
which the Narang Bank of India Ltd. was appearing in the
case. It was bound by all proceedi ngs which had taken place
till then. It could not go back on the proceedings.
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General ly speaking an assignee cannot set up a case
i nconsistent with the one put forward by his assignor and it
is only in exceptional cases an assignee could be pernitted
to raise any new plea and that too only for avoiding
multiplicity of the proceedings. |In the instant case there
was no such exceptional circunmstance which entitled the
United Bank of India to take up a plea different fromthe
pl eas which had al ready been taken up by the Narang Bank of
India Ltd and there was al so no need to permit it to reopen
the proceedi ngs which had gone on till then. The H gh Court
has not adverted to any such exceptional circunmstance. The
| earned Single Judge has not set out any justifiable reason
for observing that the principles of natural justice
demanded that all those  witnesses whose evidence had been
recorded earlier could'be recalled at the instance of the
United Bank of India and opportunity afforded to the United
Bank of India to -cross-examne them The learned Single
Judge was in error in observing that the United Bank of
I ndi a was appearing before the Tribunal in its own right and
was entitled to protect its own interest. As already
observed by usthe proceeding pending before the Tribunal on
the date of merger could not be considered as a new
proceedi ng instituted  against the United Bank of India on
its being inpleaded. It was the sanme ol d proceedi ng to which
the Narang Bank of India Ltd. was a party and the rights of
the United Bank of /India in the conduct of the proceedings
could not be larger than the rights which the Narang Bank of
India Ltd. itself possessed. |If the  Narang Bank of India
Ltd. had no right to recall the witnesses who had been
exam ned on behal f of the appellant for cross-exan nation on
the date on which the United Bank of |ndia made such prayer
before the Tribunal, the United Bank of I1ndia al so could not
be granted permission to do so. |In the absence of any
exceptional circunstance which would have entitled in the
ordinary course a party to a proceeding to recall a witness
whose evi dence had al ready been conpleted for further cross-
exam nation the United Bank of India could not make such a
claimat all. The |earned Single Judge who set aside the
award in the first instance and the Division Bench which
nerely affirmed the decision of the learned Single Judge
have erred in overlooking the true |egal position explained
above by wus. On the facts and in the circunstances of the
case the United Bank of India was not entitled to recall any
of the w tnesses exanmi ned on behalf of the appellant for
further
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cross-exam nation particularly after both the parties had
closed their respective cases before the Tribunal. The

di smissal of the application mnade by the United Bank of
India for recalling the appellant for further cross-
exam nation, in the absence of any exceptional circunstance,
could not be considered as a ground for setting aside the
award. The principles of natural justice had not, therefore,
been violated by the Tribunal in passing the award. W,
therefore, set aside the judgrment of the Division Bench of
the Hgh Court and also of the |earned Single Judge. It is,
however, mentioned before us that the United Bank of India
had some other grounds to urge before the |earned Single
Judge and the case may be remanded to the learned Single
Judge for considering those grounds. We, therefore, renand
this case to the learned Single Judge to consider any other
rel evant ground that may be urged by the United Bank of
India and to dispose of the wit petition in accordance with
law. This appeal is accordingly allowed. The United Bank of
India is directed to pay the costs of the appell ant.
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N. P. V. Appeal all owed.
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