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DATE OF JUDGVENT: 14/ 10/ 1997

BENCH
M K. MJKHARJEE, K. T. THOVAS

ACT:

HEADNOTE

JUDGVENT:
THE 14TH DAT OF OCTOBER, 1997
Present:
Hon’ bl e M. Justice M K. Mikherjee
Hon’ blle M. Justice K'T. Thonas
M F. Vinod, Adv. for the appellant
Ms. Malini Poduval, Adv. (G Prakash) Ad. (NP)  for the
Respondent
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
JUDGMENT
MUKHERJEE. J.

Raj endran Nair, the appellant before us, along /with his
brother-in-law Krishnan Nair was placed on trial before an
Addi ti onal Sessions Judge of Thiruvanant hapuramto ~answer
charges under Sections 302 and 201 I.P.C - and Sections
302/34 and 201/34 1.P.C. respectively. The trial Court
convicted them of both the offences and aggrieved thereby
they preferred an appeal in the High Court. While acquitting
Krishnan Nair, the H gh Court upheld the convictions of the
appel l ant. Hence this appeal at his instance.

2. The appellant married Lalithanbika (the deceased) on
Cct ober 26, 1984 and a daughter Renya was bornto them on
August 13, 1985. They used to reside in a small house on the
northern side of Kozhiyodu Lane within the limts of the
Thi ruvanant hapuram Cor por ati on. Krishnan Nair and the
parents of the appellant lived in separate houses nearby.

3. (a) According to the prosecution case on Novenber 16,
1989 around 8.00 P.M the appellant slapped the deceased on
her cheek and when she sat down on the floor he kicked on
her chest, as a result of which she became unconscious. The
appel lant then went to the house of his parents with his
daughter and |eaving her behind cane back to his house with
Krishnan Nair. Wth his assistance he took his wife to the
ki tchen and suspended her fromthe rafter on the ceiling
using her saree as the ligature. Thereafter they closed the
door and went out only to return a little later. Reaching
the house they gave an inpression that the door was | ocked
frominside and, accordingly, broke it open. They then

brought the deceased down after untying the saree by which
she was hanging and laid her on a cot. Then the appell ant
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along with his nother and brother Prem Kumar (P.W9) took
the deceased to the General Hospital where Dr. Sharaffuddin
(P.W14) exam ned her and decl ared her head.

(b) An information about the death of Lalithanbi ka was sent
to his brother Prabhakaran (P.W1) in that night. He becane
suspicious as to the manner of the death of his sister as he
was told that she was electrocuted. P.W1 passed on the
information to his sister Rajeshwari Amma (P.W2) at
Thirumal a and then went of the house of the appellant. On
the following norning he |odged a report at the Vanchiyoor
police station where a case of suspicious death was
regi stered. Shri S. Sasikumaran Nair (P.W15), Additiona

District Magi strate of Thiruvanant hapuram hel d i nquest upon
the dead body and thereafter sent it to Forensic Medicine
Departnment of the local Medical College for conducting
autopsy. Dr. Sreekumari (P-W16), and Assistant Professor of
Forensi c Medicine,  held autopsy upon the dead body and
submitted her report. Later on the investigation was taken
over by C 1.D. and  on conpletion thereof charge-sheet was
submi tted.

4, The appellant pl eaded not guilty to the charges and his
defence was that his wife was not on cordial terms with her
famly as she wanted to dispose of her share in their
ancestral property to which objection was raised by her
br ot her Prabhakaran (P.W1) and sister Rajeswari Amma
(P.W2). Because of the strained relationship with nmenbers
of her famly she was undergoing great nental tension even
though she had a ‘happy conjugal life. It was the further
defence of the appellant that on the date of the incident
when he returned from the office in the afternoon he found
her crying and on enquiry she disclosed that it was the
Pul akuli day of her aunt. He then pacified her and took her
to the tenple. After returning honme around 7.45 P.M when he
was wat ching television Renya said that she was | feeling
hungry. He then took her to his parents’ house as food was
not readily available in his house. After feeding her when
he cane back home he found the door <closed and lights
switched off. He knocked the door violently but did not get
any response fromhis wife. Wth the help of neighbours when
he broke open he found his w fe hanging fromthe rafter of
the kitchen. By untying the saree he brought her down and
laid on a cot.

5. In absence of any eye-witness to the incident, the
prosecution rested its case upon circunstantial evidence. At
the outset we nmay nention that P.W16, who held the

post mortem exam nation, testified that he could not
definitely say as to whether the death was suicidal
hom ci dal or accidental. In view of the above opinion of the

doct or the prosecution relied upon t he foll ow ng
circunstances to hold the appellant guilty of the charges
| evel | ed agai nst him
(i) the relation between the appellant and his wife
was not very cordial and in the norning of the fatefu
day they had a quarrel
(ii) Around 8.00 P.M the appellant slapped his wife on
her face and kicked on her chest as a result of which
she becane unconsci ous;
(iii) I'mrediately thereafter the appellant along with
his daughter went to his parents’ house but returned
al one;
(iv) Between 8.15 and 8.30 P.M the hanging took place
i nside the house of the appellant and at that tine
there was non except the appellant;
(v) By the tinme the relatives of the appellant and
nei ghbours reached the house the body has been brought
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down fromthe suspended position and laid on a cot;

(vi) A story of electrocution was attenpted to be

spread; and

(vii) Neither the appellant nor any nmenmber of his

famly attended the funeral of the deceased.
6. Both the trial Court and the appellate Court held that
each of the above circunstances stood conclusively proved
and as, according to them those circunstances consi dered
cunul atively unerringly pointed to the gqguilt of the
appel l ant recorded their respective findings agai nst him
7. Havi ng carefully gone through the inpugned judgment in
the light of the evidence on record, we are wunable to
sustain the inpugned order of ~conviction and sentence
notw t hst andi ng the concurrent findings of the Courts bel ow
In our considered view the nbst incrimnating circunstance
al | eged agai nst the appel |l ant was that when the hangi ng took
pl ace the appellant was~ in his house and that nobody el se
was there. W searched in vain for the evidence in support
t hereof but found not an iota of it. The evidence on record
only indicates that after assaulting the deceased - as a
result of - which she became unconscious - the appellant |eft
the house along wit his daughter at 8. 00 P.M and cane back
hone sonetime later. While according to the prosecution the
appel l ant cane at a point of time when his wife was stil
alive, his version, as noticed earlier, was that when he
cane back he found her hanging. His further version was that
he untied the knot of the saree which she used as the
i gature and brought her down. In absence of any evidence to
prove that the deceased was alive when the appellant came
back his version cannot be rejected altogether. For an
i ndividual to hang a living person (who would certainly make
all possible efforts to extricate hinself) after Iifting him
to a certain height seems to be rather inprobable.
Presumably, in that context, the prosecution sought to prove
that the appellant took the assistance of Krishnan Nair to
acconplish his evil design. But consequent upon his
acquittal, the H gh Court was not justified in convicting
the appellant with a finding that he al one hanged her in the
manner alleged by the prosecution. In arriving at the above
finding the H gh Court however took -note of the fact that
the deceased had becone unconsci ous owing to earlier assault
by the appellant and observed that it was not physically
i npossible for himto hang her. This reasoning of the High
Court cannot also be supported for the nature of assault
could have only resulted in a nonmentary stupor. | N absence
of any evidence that the deceased continued to renain
unconscious till she was allegedly strangulated we are
unable to accept the prosecution story of  hanging. As
regards the story of electrocution falsely circulated by the
appel lant, we also find that there is no evidence. The other

circunstances nentioned above do not, in our<-opinion
unm st akably point towards the guilt of the appellant.
8. For the foregoing discussion we allow this appeal, set

aside the convictions and sentences of the appellant —and
acquit him of both the charges. The appellant, who is in
jail, be released forthwith.




