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KANI A, M H.

Cl TATI ON

1990 SCR Supl. (1) 355 1991 SCC (1) 104

JT 1991 ('5) 291 1990 SCALE (2)471
ACT:

Pr of essi onal Col | eges- - Adni ssi on of : Medi ca

Col | ege--Foreign national --Adm ssion of -No objection cer-
tificate by Mnistry of External Affairs no substitute for
certificate of no objection by Mnistry of Health & Famly
Pl anni ng.

Natural Justice--Regrettable that rules  of nat ura
justice not heeded even by highly educated persons.

HEADNOTE

The appellant and respondent No. 57along wth others
wer e candi dates for adm ssion to the post-graduate course in
ostetrics and Gynecology in the” GM Medical College,
Gnal i or. Respondent No. 5 was selected as the | ast candidate
inthe list of the successful applicants. The appellant was
pl aced on the top of the waiting list.

The appel | ant chal | enged the admi ssion O respondent no.
5 on the ground that the latter was a foreign national and
was not entitled to be considered for adm ssion in absence
of prior clearance certificate by the Mnistry of Health and
Fam |y Welfare, Central Government, which she could not file
along with her application nor could she produce it before
she was finally sel ected.

The respondent had however produced a  no objection
letter fromthe Mnistry of External Affairs. Later, she was
also able to obtain the necessary certificate from the
Mnistry of Health and Family wel fare.

The wit application under Article 226 of the “Constitu-
tion filed by the appellant was disnissed by a Full Bench of
the Madhya Pradesh Hi gh Court.

Before this Court it was contended on behalf of the
appellant that (i) the selection of respondent no. 5 was
vitiated on account of participation of the respondent’s
not her-in-law (a fornmer Professor and Head of Departnent) as
a nmenber of the College and Hospital Council; and (ii) under
the Governnent of India Instructions it was necessary for
respondent no. 5 to have produced before the College and
Hospita
356
Council the necessary certificate from the Mnistry of
Health and Fanmily Welfare before her final selection, and
the certificate issued by the Mnistry of External Affairs
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could not be a substitute.
Di sm ssing the appeal on nerits, this Court,

HELD: (1) The nother-in-law of respondent no. 5 was,
wi thout any doubt, vitally interested in the adm ssion of
her daughter-in-law and her presence in the nmeeting of the
Council nmust be held to have vitiated the selection of
respondent no. 5 for adm ssion

A. K. Kraipak v. Union of India, [1970] 1 SCR 457; Ashok
Kumar Yadav v. State of Haryana, [1985] 4 SCC 417, referred
to.

(2) It is regrettable that in spite of repeated rem nd-
ers by the Courts of law, the Coll ege and Hospital Counci
constituted by a nunber of highly educated persons and
headed by the Dean hinself did not pay any heed to the
principles of natural justice.

(3) The State has to spend a large sum of noney in
running institutions of higher technical education and the
seats are limted. In-such a situation a seat can be allot-
ted to a'foreign national only at the cost of a citizen of
this Country. The Coll ege and Hospital Council was, there-
fore, not right in deciding to adnmit the respondent no. 5 on
the strength of no objection certificate by the Mnistry of
External Affairs

(4) A certificate of no objection by one Departnent
cannot be a substitute for the clearance by the other.

(5) The purpose of the Instructionsis to ensure that no
foreign national 'is allowed to occupy a seat ordinarily
nmeant for the citizen of the country wi thout the perm ssion
of the Mnistry of Health and Fami ly Wl fare, Government of
I ndia, and once that hurdle is cleared, the purpose is fully
satisfied. After the production of the necessary  clearance,
there does not remmin any reason for rejecting the claim of
respondent No. 5 who was a nore neritorious candidate, who
had secured hi gher percentage of marks than the appellant in
the MB.B.S. exam nation

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 4479 of
1990.
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From the Judgnent and Order dated 19.4. 1989 of the
Madhya Pradesh High Court in MP. No. 1378 of 1989.

S. K. Dhol akia and D. Bhandari for the Appellant.

Kapi| Sibal. Additional Solicitor General, G L.  Sanghi
B.R Agarwal a. Ms. Sushma Manchanda, S.K. Agnihotri, Mhen-
der Singh, Ms. Sushma Suri, U jwal A Rana and Ashok Singh
for the Respondent.

The Judgrment of the Court was delivered by
SHARMA, J. Special leave is granted.

2. The appellant and the respondent no. 5 along wth
others were candidates for adm ssion to the Post-graduate
Course in Qbstetrics and Gynaecology in the GR  Medical
Col l ege, Gnaalior. They had duly passed the MB.B.S. examna-
tion and satisfied the other essential conditions for adm s-
sion. The selection of the candi dates was nade on the basis
of their relative merit and the respondent no. 5 was sel ect-
ed as the last candidate in the list of the successfu
applicants. The appellant was placed on the top of the
waiting list and was adnitted for the Diploma Course. She
chal l enged the adm ssion of the respondent no. 5 on the
ground that the latter was a foreign national, and was not
entitled to be considered for adm ssion in absence of prior
clearance certificate by the Mnistry of Health and Famly
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Wel fare, Central Government; which she could not file along
with her application nor could she produce it before she was
finally selected. A wit application under Article 226 of
the Constitution filed by the appellant was heard by a Ful
Bench of the Madhya Pradesh Hi gh Court and was di sm ssed by
the judgnent under appeal

3. The | earned counsel for the appellant has relied upon
the Instruction dated the 6th August, 1983 issued by the
CGovernment of India, Mnistry of Health and Fanily Welfare,
to the Deans and the Principals of all Medical Colleges
regarding procedure for adm ssion of foreign students in
medi cal institutions in the country. By a subsequent order
the Instruction which in ternms had been issued for a partic-
ular year was kept alive. The | earned counsel for the re-
spondents have not disputed the binding nature of the In-
struction. But there is a serious dispute about its inter-
pretation.

4. ~After the receipt of the applications for adm ssion

the mtter was scrutinised by a committee described as the
Col | ege and Hospita
358
Council and-it prepared a merit’'list in which the respondent
no. 5 ranked higher than the appellant. Objections were
invited |atest by the 23.10.1989 and the appellant filed her
application wthin time alleging that the respondent no. 5
was not eligible for adnmission at all as she had not pro-
duced the necessary certificate fromthe Mnistry of Health
and Family Wl fare. It appears that the respondent no. 5 had
produced a letter fromthe Mnistry of External Affairs
stating that the said Mnistry had no objection to the
adm ssion of the respondent. The objecti on was consi dered by
the Coll ege and Hospital Council of which besides others the
Dean Dr. A K Govila as also the nother-inlaw of ‘the re-
spondent no. 5. Dr. (Ms.) P. diyai, a forner Professor and
Head of the Departnent of Cbstetrics and Gynaecol ogy of the
Col | ege were menbers. The objection raised by the appellant
was rejected by the foll ow ng deci'sion
“"(b) Dr. Roza Oiyai, since nmarried to an |Indian Doctor and
obtained the permssion of Mnistry of External Affairs
(Letter No. 1703/Dir. (GV5)/89 dated 31.3.1989), the objec-
tions raised were rejected and her nerit stands -as status
quo.
Accordingly the final list was published on 8.11. 1989. The
respondent no. 5 was, however, able to obtain the -necessary
certificate fromthe Mnistry of Health and Famly Wlfare
later and the sanme was filed in the Coll ege. The respondent
no. 5 was formally admitted in the first week of ~ Decenber,
1989.

5. The | earned counsel for the appellant has pressed the
following two points in support of the appeal
(a) The selection of the respondent no. 5 by the Coll ege and
Hospital Council was vitiated on account of participation of
the respondent’s mother-in-law as a nmenber; and
(b) Under the Governnent of India Instruction it was neces-
sary for the respondent no. 5 to have produced before the
Col I ege and Hospital Council the necessary certificate from
the Mnistry of Health and Family Welfare before her fina
selection. The crucial date was when the respondent no. 5
was finally selected and her formal adm ssion later in
Decenmber, 1989 was not material. Also the certificate issued
by the Mnistry of External Affairs could not be a substi-
tute for the Mnistry of Health and Family Wl fare.

359

6. The first argunment of the | earned counsel for the

appel lant is well-founded. Dr. (Ms.) P. diyai was, wthout
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any doubt. vitally interested in the adm ssion of her daugh-
ter-in-law and her presence in the neeting of the Counci
must be held to have vitiated the selection of the respond-
ent no. 5 for admission. As was observed in A K Krai pak and
QO her v. Union of India, and hers, [1970] 1 SCR 457. there
was a conflict between her interest and duty and taking into
consi derati on human probabilities in the ordinary course of
human conduct, there was reasonabl e ground for pleading that
she was likely to have been biased. In the Kraipak’'s case
the person concerned was the Acting Chief Conservator of
Forests who did not participate in some of the del eberations
of the selection Board, but the fact that he was a nenber of
the Board and that he participated in the deleberations
where the clainms of his rivals were considered and in the
preparation of list were held to have necessarily caused an
i mpact on the selection, as the Board nust have gi ven wei ght
to his opinion. Inthat case the other nenbers of the Board
had filed affidavits stating that the Acting Chief Conserva-
tor had in no-manner influenced their decision, but this was
not considered sufficient to save the selection. The princi-
pl e has been followed in nunerous cases including in Ashok
Kumar Yadav and Qhers v. State of Haryana and Ohers,
[1985] 4 SCC 4 17, where it was enphasised that it was not
necessary to establish bias and that it was sufficient to
invalidate the selection process if it could be shown that
there was reasonable |likelihood of bias. It is regrettable
that in spite of repeated rem nders by the courts of |aw,
the Coll ege and Hospital Council constituted by a number of
hi ghly educated persons and headed by the Dean hinmself did
not pay any need. It was expected of Dr. (Ms.) diyai to
di ssociate fromthe Council instead of espousing the case of
her daughter-in-law and in any event it was the bounden duty
of the Dean to have seen that Dr. Oiyai did so before
proceeding with the selection process. W, accordingly hold
that the selection of the respondent no. 5 for adm ssion to
the Post-graduate Course was vitiated in | aw.

7. Odinarily as a result of our above finding the
matter woul d have been sent for reconsideration by a proper-
Iy constituted selection commttee, but having regard 'to the
nature of the dispute between the rival doctors for the
right of adm ssion to the course of study for the present
session which is fast progressing necessitating expeditious
di sposal of the issue, we asked the |earned counsel for the
parties to place the nmerits of their respective cases.
Accordingly, argunents were addressed, and we have consid-
ered the sane at sone length, and we proceed to decide the
controversy finally here.
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8. Although during the hearing the | earned advocates for
the parties nmade subm ssions dealing wth several  other
facets of the disputed issue, but ultimtely they  agreed,
and in our viewrightly, that the final outcome 'of the
present litigation is dependent on the interpretation of the
direction as contained in the Instruction issued by the
Mnistry of Health and Family Wl fare, referred to above. At
one stage it was suggested on behal f of the respondent that
si nce she has now acquired Indian nationality, she cannot be
thromn out of the College. There is no nerit in this argu-
ment, as admittedly the respondent was not a citizen of this
country when she was actually admtted in the College in the
first week of Decenber, 1989. M. G L. Sanghi also relied
upon the letter dated 31.8. 1989 issued by the Mnistry of
External Affairs in favour of the respondent which was
relied upon by the College and Hospital Council for reject-
ing the objection of the appellant. This again cannot be of
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any help. The role of the Mnistry of External Affairs is
distinctly different fromthat of the Mnistry of Health and
Famly Welfare, and a certificate of no objection by one
Department cannot be a substitute for the clearance by the
other. Scrutiny by the Mnistry of External Affairs is made
with a view to screen the person concerned to find out
whet her he is desirable person at all to enjoy the hospital -
ity of the country in the background of various relevant
factors in this regard. So far the Mnistry of Health and
Family Welfare is concerned, it has to take into account the
guestion whether a seat for the nedical course either upto
the Degree standard or the Post-graduate stage can be spared
for a foreign national. The State has to spend a |arge sum
of nmoney in running institutions of higher technical educa-
tion and the seats arelimted. In such a situation a seat
can be allotted to a foreign national only at the cost of a
citizen of this country. The Col | ege and Hospital Counci
was, therefore, not right in deciding to admt the respond-
ent no. 5 /on the strength of no objection certificate by the
M nistry ‘'of External Affairs.

Now  remai ns the question as to nmeaning of the afore-
said Instruction which contains two provisions as nmentioned
in clauses (a) and(b). Undisputedly clause (a) is not
attracted in the present case as the seat in question has
not been made available by the Mnistry of Health and Fam |y
Wel fare and consequently there is no question of a foreign
student to be sponsored by the said Mnistry. The second
part of the Instruction as contained in clause (b) reads as
foll ows:

"(b) No foreign student, who is seeking adm'ssion directly
for such course, shall be admtted unless Mnistry of Health
and Family Wl fare gives its clearance.
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According to the appellant the stage at which the condition
menti oned above has to be satisfied is when the final selec-
tion for.admission is made. M. Sanghi contends that the
direction has to be construed in the |light of the expression
"adm tted" used therein, which indicates that if the neces-
sary certificate is produced before the actual” adm ssion
takes place, the sane cannot be held to be illegal. The
| ear ned counsel pointed out that the purpose of the Instruc-
tion is to ensure that no foreign national is allowed to
occupy a seat ordinarily neant for the citizen of the  coun-
try without the perm ssion of the Mnistry of Health -and
Fam |y Welfare, Governnment of India, and once that hurdle is
cleared, the purpose is fully satisfied. After the  produc-
tion of the necessary clearance, there does not remain any
reason for rejecting the claimof a nore neritorious candi-
date. He enphasised the fact that the respondent no. 5
havi ng secured hi gher percentage of nmarks than the appell ant
inthe MB.B.S. examination was adjudged a better “candidate
on nmerits. W agree. Accordingly, we find that the adm ssion
of the respondent no. 5 cannot be ignored or cancelled on

the ground of any illegality. The appeal is, therefore,
di sm ssed but, in the circunstances, wthout costs.
R S. S Appeal dism ssed.
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