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ACT:

| ncone-t ax Act, 1922, s. 12B-Capi t al Gai ns- Vol unt ary
liquidation of private |imted comnpany--Distribution of

assets to sharehol ders--Surplus received by shareholders
whet her attracts tax on capital gains--Distribution of
assets whether anpunts to sal e, exchange relinquishment or
transfer within neaning of s. 12B

Interpretati on of statutes-Proviso which existed in origina
| aw dropped in anmended | aw-Inference to be drawn.

HEADNOTE

Three private linmited conpanies in which the assessee held
shareswent into voluntary |iquidation.in Decenmber 1959, ID
the course of the liquidation proceedings the |iquidators
made distribution in the year of account relevant to the
assessment year 1961-62, and the assessee conmpany got cash
or assets in lieu of the amobunts due in respect of the three
conpani es. The Revenue took the view that by reason of the
di stribution of assets of the three private conpanies under
[iquidation by the liquidators there had been a capital gain
which was assessed by the Income-tax Oficer at Rs.
95, 944/ -. The Appel | ate Assistant Conm ssi oner upheld the
order of the Inconme-tax Officer. He took the viewthat the
surplus arose out of the exchange of shares held by the
assessee conpany in the three conpanies and therefore the
surplus ought to be brought to tax. In further appeal the
Tribunal held that there was no exchange or transfer  of
shares and assets in question but the transaction could be
viewed as a relinquishnent. The High Court held, in
reference, that where a |liquidator distributes the assets of
the conpany which has gone into voluntary liquidation he is
performng a legal function and there is no elenent of
sale,, transfer, exchange or relinqui shnent involved in such
di stribution. The Revenue appealed to this Court,

Di sm ssing the appeal

HELD : (i) The distribution of the assets of the conpanies
in liquidation does not anmount to a transaction of sale,
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exchange, relinquishnment or transfer so as to attract
section 12B of the Act. Wen a sharehol der receives noney
representing his share on distribution of the net assets of
the conmpany in liquidation, he receives that noney in
satisfaction of the right which belonged to himby virtue of
his holding the shares and not by operation of any
transaction which anounts to sale, exchange, relinquishnment
or transfer. In the circunstances it was difficult to bold
that the assessee conpany was liable to pay tax on capita
gai ns as contenplated by section 12B of the Act in respect

of the amount of Rs. 95,944/- [667D]

(ii) If the | anguage of subsection (1) of section 12B of the
Act is clear and does not warrant the inference that
di stribution of assets on liquidation of a conpany
constitutes sale, transfer or exchange the said transaction
of distribution of assets would not change its character and
acquire the attributes of sale, transfer or exchange because
of the omission of aclarification inthe first proviso to
sub-section (1) of section 12B of the Act, even though such
a clarification was there in

663

the third proviso of the section inserted by the earlier Act
(Act 22 of 1947). it is well settled that considerations
stemming fromlegislative history nmust ;not be allowed to
override the plain/words of a statute. A proviso cannot be
construed is enlarging the cope of an enactnent when it can
be fairly and property construed w thout attributing to it
that effect. Further if the |anguage of the enacting part
of the statute is plain and unanbi guous and does not contain
the provisions which are said to occur in it, one cannot
derive those provisions by-inplication from a  proviso.
[ 669D

Conmi ssioner of Incone-tax U P. v, Bankey Lal Vaidya |,
[1971] 79 |.T.R 594 and Comm ssi oner of 1 ncome-Tax v. Dewas
Ci ne Corporation [1968] 68 |I.T.R" 240, applied.

Conmi ssi oner of I ncome-tax. v. Associ at ed I ndustria
Devel opnent Co. P. Ltd. [1969] 73 I.T.R 50 and
Conmi ssioner of Incone Tax V. R -~ M Amn, [1971] 82 I.T.R
194, approved.

Ander son V. Conmi ssi oner of Inconme Tax, [ 1960] 39
. T.R 123, distinguished.

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1394 of
1970.
Appeal by certificate fromthe judgnent and order dated
February 28, 1969 of the High Court at Madras in Tax / Case
No. 124 of 1965.
S. C. Mnchanda, P. L. Juneja and R N. Sachthey, - for the
appel | ant .
S. T. Desai and T. A Ramachandran, for the respondent.
The Judgrment of the Court was delivered by
KHANNA, J.-This appeal on certificate has been filed by the
Conmi ssi oner of Inconme Tax agai nst the judgment of Madras
Hi gh Court whereby that court answered the fol l owi ng
guestion referred to it under section 66(1) of the Indian
I ncome Tax Act, 1922 (hereinafter referred to as the Act) in
the negative in favour of the assessee respondent
"  \Wether on the facts and circunstances of
the case, the Tribunal was right in holding
that the sumof Rs. 95,944/- is liable to tax
under Section 12B(2) ?"
The matter relates to assessment year 1961-62. The assessee
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is a public limted conpany carrying on the business of
manufacture and sale of yarn. The assessee held shares in
the follow ng conpani es as under :

(1) Indian MIls Supply Conpany (Private)

Limted, 2,760 shares of the face value of Rs.

100/ -

(2) Harveys (Private) Limted, 1,000 shares of

the face value of Rs. 100/-
664

(3) Pendyan Weaving MIIls (Private) Linited,

1, 800 shares of the face value of Rs. 100/-.
The above three conpanies went into voluntary liquidation in
Decenber, 1959. In ‘the course of the l'iquidation
proceedings, the liquidiators made distribution in the
rel evant year of account and the assessee conpany got cash
or assets in lieu of cash of the anbunt of Rs. 4,57,858, Rs.
1,411,739 and Rs. 1,83,175 in respect of Indian MIIs Conpany
(Private)  Limted, Harveys (Private) Limted and Pandyan
Weaving MIlls (Private) Limted respectively. The revenue
took the view that by reason of the distribution of assets
of the three private conpani es under liquidation by the
liquidators, there had 'been a capital gain of Rs. 96, 735.85
in respect of Indian MIIls Supply Conpany (Private) Linmted
and Rs. 41,168-88 in respect of Harveys  (Private) Limted
making a total of Rs. 1,37,904.73. Qut of that, 1|oss
amounting to Rs. 41,960.56 in respect of ‘Pandyan Waving
MIlls (Private) Linmited was deducted, leaving a bal ance of
Rs. 95,944.00. The assessee conmpany at first showed the sum
of Rs. 95,944.00 as capital gains but subsequently it filed
a statement showing a loss of Rs. 59,104 onthe basis that
the cost of shares distributed by the |iquidators should be
taken at the figure at which they had been acquired by the
conpanies which distributed the shares. The | ncone-tax
O ficer assessed the assessee conpany to capital gain at the
sum of Rs. 95,944. Aggrieved by the order of the Incone-tax
Oficer the assessee filed appeall before the Appellate
Assi stant Conm ssioner and on. being unsuccessful there,
filed further appeal before the Incone Tax Appel | ate
Tribunal. The main contention which was raised on behal f of
the assessee was that the transaction in question .involved
no sale, exchange, relinquishnment or transfer and as such
the ampunt in question was not capital gain —under section
12B of the Act. The Appellate Assistant Comm ssioner was of
the view that the surplus arose out of the exchange  of
shares held by the assessee conpany in the three conpanies
and therefore the surplus ought to be brought to tax. The
Tribunal held that there was an exchange or transfer of
shares and assets in question. The transaction, according
to the Tribunal, could also be viewed as a relinqui shnent.
The assessee was consequently held |iable to pay tax on the
sum of Rs. 95,944 under section 12B of the Act. The
guestion reproduced above was thereafter, on the application
of the assessee, referred to the H gh Court.
The High Court while answering the question in the negative
held that when a liquidator distributes the assets of a
conpany which has gone into voluntary liquidation, he is
performng a | egal function and there is no el enent of sale,
transfer, exchange or relinquishnment involved in such
di stribution. The judgnment of the High Court is reported in
(1969) 74 T.T.R 623.
665
Before dealing further, we may nention that capital gains
were charged for the first tine by the Income Tax and Excess
Profit Tax (Amendnment) Act, 1947 (Act 22 of 1947) which
inserted section 12Bin the Act. It taxed capital gains
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arising after March 31, 1946. The tax on capital gains was
virtually abolished by the Indian Finance Act, 1949 which
confined the operation of that section to capital gains
arising before April 1, 1948. Capital gains tax was,
however, revived wth effect fromApril 1, 1957 by the
Fi nance (No. 3) Act of 1956. Sub-section(l) of section 12B
along with its first proviso was as under
"The tax shall be payable by an assessee under
the head ’'capital gains’ in respect of any
profits or gains arising from the sal e,
exchange, relinquishment or transfer, of a
capital asset effected after the 31st day of
March, 1956, and such profits and gains shal
be deened to be incone of the previous year to
which the sale, exchange, relinquishnment or
transfer took place
Provided that any distribution of capita
assets on the total or partial partition of a
H ndu~ undivided " famly or under a deed of
gi ft, bequest ~or wll, shall not for the
pur poses of this section be treated as a sal e,
exchange, ~relinqui shment or transfer of the
capi tal “assets
Sub-section (2) of section 12B prescribed a statutory
formula for purposes of conputation of capital gains. Sub-
section (3) of section 12B was as under
"Where any capital asset becane the property
of the assessee by succession, inheritance or
devol utiion or on any distribution of capita
assets on-the total or partial partition of a
H ndu undivided famly or on the dissolution
of a firmor other association of Persons or
on the liquidation of a conpany or ‘under a
deed of gift, or -transfer on irrevocable
trust, its actual cost allowable to him for
the purposes of this section shall 'be its
actual cost to the previous owner thereof, and
the provisions of sub-section (2) shall /apply
accordi ngly; and where the actual cost to the
previ ous owner cannot be ascertained, the fair
mar ket val ue at the date on which the capital
asset becanme the property —of the previous
owner shall be deened to be the actual” cost
thereof........ "
Perusal of sub-section (1) of section 12B reproduced above
shows that the liability to pay tax on account of capita
gains can arise only if the assessee makes profits or gains
arising fromthe sale, exchange. relinquishment or transfer
of a capital asset effected after March 31, 1956. The
guestion with which we are concerned is whether t he
distribution of assets of the conpani es which
666
had gone into voluntary liquidation by the liquidators to
the assessee company resulted in a transaction whi ch
amounted to sal e, exchange, relinquishnent or transfer.
M. Manchanda on behal f of the appellant has argued in this
Court that the transaction in question anbunted to sale or
transfer. We, however, find ourselves unable to accede to
this contention. The act of each of the Iliquidators in
distributing the assets of the company which had gone into
voluntary liquidation did not result in the creation of new
rights. It nerely entailed recognition of legal rights
which were in existence prior to the distribution. Ac-
cordi ng to observations on page 512 of Buckl ey’ s
Commentaries on the Conpanies Act, thirteenth edition, a
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liquidator is only a trustee in the sense that the property
of the conmpany ceases wupon the wnding up to belong
beneficially to the conpany and passes into his custody, to
be applied by himas directed by the statute. It is further
observed on page 513
"The question whether a Iliquidator in a
voluntary wnding up is a trustee within the
neani ng of the Trustee Act, 1925, and as such
entitled to the benefit of ss. 30 and 61 of
that Act, was discussed, but not decided, in
Re Wndsor Steam Coal Co. (1) Senble, a
liquidator is in the position of a trustee for
the nenbers when distributing surplus assets
in specie in a wnding up, so that no
beneficial interest passes in the property
conveyed or -transferred, within the Finance
(1909-1910) Act,~ 1910, s. 74(6), and ad
val orem  stanmp duty under that section is not
payabl'e on conveyances or transfers of the
property to the nenbers."
When a shareholder receives noney representing his share on
di stribution of the “net ~assets of the conpany in
liquidation, he receives that noney in satisfaction of the
right which belonged to himby virtue of his holding the
shares and not by operation of any transaction which anmpunts
to sale, exchange, /relinquishnment or ~ transfer. In the
circunstances, we find it difficult to -hold that the
assessee conpany is'liable to pay tax on capital gains as
contenplated by section 12B of the Act in respect of the
amount of Rs. 95, 944.
In the case of Commi ssioner of Income-tax U P. v. Bankey La
Vaidya(2) (to which one of us was a party) the respondent
who was a karta of a Hi ndu undivided famly, entered into a
partnership with Dto carry on the business of manufacturing
and selling pharmaceutical products and literature relating
thereto. On the dissolution of the partnership, its assets,

whi ch included goodw ||, machinery, furniture, nedicines,
library and copyri ght

(1) [1929] 1 Ch. 151. (2) [1971] 79 |.T.R  594.

667

in respect of certain publications, were valued at Rs.
2,50, 000. Since nobst of the assets were incapable of

physical division, it was agreed that the assets be  taken
over by D and the respondent be paid his share of the value
of the assets in nmoney and accordi ngly the  respondent was
paid Rs. 1,25,000. Question arose whether the sum of Rs.
65, 000 being part of the ampunt received by the respondent
could be brought to tax as capital gains under section. 12B
of the Act. It was held by Shah J., speaking for the Court,
that the arrangenent between the partners of the firm
amounted to a distribution of the assets of the  firm on
di ssolution and that there was no sal e, exchange or transfer
of the respondent’s share in the capital assets to D. The
sum of Rs. 65,000, it was accordingly held, could not  be
taxed as capital gains. The receipt of noney by the
respondent was, in the opinion of the Court, nothing but a
receipt of his share in the distributed assets of the
conpany.

Reliance in that case was placed, as has been done also in
the present case, on behalf of the revenue upon the ease of
James Anderson v. Comm ssioner of Incone Tax.(1) The said
case was distingui shed and was found to be of not nmuch avai
to the revenue. |In that case the assessee who held a power
of attorney fromthe executor of a deceased person, sold
certain shares and securities belonging to the deceased for
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the purpose of distributing the assets anobngst the | egatees.
The excess realised by sale was treated by the departnent as
capital gains. The contention of the assessee was that
since the sale of the shares and securities fell within the
purview of the third proviso to section 12(B)(1), it could
not be treated as a sale of <capital assets but this
contention was rejected by this Court. James Anderson’s
case, in our opinion, is not of such assistance to the
revenue as in that case there was no distribution of capita
assets between the legatees. On the contrary, the assessee
had in pursuance of the authority given to him by the
executor of the deceased sold the shares and securities and
the said sale had resulted in capital gain. In the present
case there has been no sale of receipt of price but only a
distribution of the assets of the conpani es which had gone

into voluntary |liquidation. . Such a transaction does not
amount to sal e, exchange, relinquishment or transfer of the
assets. The revenue, in the circunstances, cannot derive

much assi stance fromthat case

In the 'case of Conm ssioner of Incone Tax v. Dewas Gine
Corporation (2) this Court-while dealing with section 10 (2)
(vii) of the Act observed that the expression "sale" in its
ordinary nmeaning is atransfer of property for a price, and
adj ustrment of the rights of the partners in a dissolved firm
by allotnment of its assets

(1) [21960] 39 I.T.R /123. (2) [1968] 68 I.T.R 240.

668

is not atransfer nor it is for a price. |In that case the
assets were distributed among the partners and it was
contended that the assets nmust in | aw be deenmed to be sold
to the individual partners-—in consideration  of their
respective shares, and the difference between the witten-
down val ue and the price realised should be included in the
total income of the partnership under the second proviso to
section 10(2) (vii). This Court in this context observed
that a partner may in an action for dissolution insist that
the assets of the partnership be realised by sale’ of its
assets, but property allotted to a partner in satisfaction
of his claimto his share, could not be deened in law'to be
sold to him

In Commi ssioner of Income Tax v. Associated |Industrial Deve-
lopment Co. P. Ltd. (1) a Division Bench of the Calcutta
Hi gh Court held that the anbunt received by a shareholder on
the liquidation of a conpany was not assessable to capita

gains as there was no sale, exchange, relinquishnment or
transfer of the capital assets. Simlar viewhas al'so been
taken by the @ujarat H gh Court in Comm ssioner ~of |ncone
Tax v. R M Amn . (2).

W are, therefore, of the viewthat distribution of the
assets of the conpanies in liquidation does not anpunt 'to a
transaction of sal e, exchange, relinqui shment or transfer so
as to attract section 12B of the Act.

M. Manchanda on behalf of the appellant has invited our
attention to the third proviso to sub-section (1) of section
12B as originally enacted by the Incone Tax and EXxcess
Profit Tax (Anendnent) Act wherein it was stated, inter
alia, that any distribution of capital assets on the
di ssolution of a firmor other association of persons or on

the liquidation of a conpany shall not for the purpose of
section 12B be treated as sale, exchange or transfer of
capital assets. It is urged that the omssion of such

di stribution of capital assets in the first proviso to sub-
section (1) of section 12B, as revised by the Finance (No.
3) Act of 1956, would show that the legislature wanted the
distribution of capital assets on dissolution of a firm or
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ot her associ ation of persons or the |liquidation of a conpany
to be treated as sale, exchange or transfer. Thi s
contention, in our opinion. is not well-founded. |t appears
to us that the cases of the distribution of capital assets
on dissolution of a firmor other association of Persons or
iquidation of a conmpany were nmentioned in the third proviso
under the earlier Act, as a matter of clarification to allay
fears even though the | anguage of sub-section (1) of section
12B was not intended to apply to such cases. Provisos, as
mentioned on page 221 of Craies on Statute Laws, Sixth
Edition, are often inserted to allay fears. A proviso is
inserted to guard against the particul ar case

(1) [21969] 73 I.T.R 50. (2) [1971] 82 I.T.R 194.

669

of which a particular person is apprehensive, although the
enAct ment was never intended to apply to his case or to any
other simlar caseat all

We have already stated earlier that the distribution of
assets| by aliquidator on the voluntary winding up of a
conpany cannot constitute sale, transfer or exchange for the
purpose of sub-section (1) of section 12B of the Act. | f
the | anguage of sub-section (1) of section 12B of the Act is
clear and does not warrant the inference that distribution
of assets on liquidation of a conpany  constitutes sale,
transfer or exchange the said transaction of distribution of
assets would not, in our opinion, change its character and
acquire the attributes of sale, transfer or exchange because
of the omi ssion of a clarificationin the first proviso to
sub-section (1) of section 12B of the Act, even though such
a clarification was  there in the third proviso of the
section inserted by the earlier Act (Act 22 of 1947). It is
wel | -settled that considerations stenming from |egislative
hi story nust not be allowed to override the plain words of a
statute (see Maxwell on the Interpretation of Statutes,
Twel fth Edition, page 65). A proviso cannot be construed as
enlarging the scope of an enactnment when it can be fairly
and properly construed wthout attributing to /it that
ef fect. Further, if the | anguage of the enacting part of
the statute is plain and unanbi guous and does not contain
the provisions which are said to occur-in it. one _cannot
derive those provisions by inplication froma proviso (see
page 217 of Craies on Statute Law, Sixth Edition).

In the light of what has been discussed above, t he
di fference between the |anguage of the first proviso to
section 12(B)(1), as inserted by Finance (No. 3) Act of 1956
and the third proviso to section 12(b) (1), as inserted by
Act 22 of 1947, cannot be of such material  help to the
revenue.

Ref erence has al so been nmade by M. Mnchanda to section 46
of the Income Tax Act, 1961 which contains a Provision for
charging with capital gains the nmoney or assets received by

a shareholder on the liquidation of a conpany. The
l[iability wunder that section arises from it, express
Provi si ons. It cannot, however, be said that such a

liability would also arise even in the absence of such
provi si ons under the Act of 1922.

The appeal consequently fails and is disnissed with costs.

G C Appeal dism ssed.
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