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ACT:

Bonbay Rents, Hotel and Lodgi ng-Rates Control Act (LVII of
1947), s.19-Tenant handi ng over possession to third person
receiving "pugree" --\Whet her constitutes
“relinqui shment"--Difference between assignnment and. relin-
qui shrment - - Constructi on of penal statutes.

HEADNOTE:

Sub-section (1) of sec. 19 of the Bonmbay Rents, Hote
and Lodgi ng House Rates Control Act, LVI | of 1947, provided
that "it shall not be lawful for the tenant or any person
acting or purporting to act on behalf of the tenant to claim
or receive any sum or any consideration as a condition for
the relinquishment of his tenancy of any prem ses™; and
sub-sec. (2) provided that any tenant or person who  in
contravention of the provisions of sub-sec. (1) receives any
sum or consideration shall on conviction be punished wth
i mprisonnment and also with fine.

A. who was a tenant of a flat, handed over vacant posses-
sion the flat to B on receiving "pugree", under . a docunent
which recited that A shall have no clai mwhatever over the
flat and that B shall pay the rent directly to the“landl ord.
A was convicted of an offence under sec. 19 (2). Held, that
there was no "relinquishment” of his tenancy by A, wthin
the neaning of sec. 19 (1) and the conviction could not  be
sust ai ned.

There is a clear distinction between an assignnent of a
tenancy on the one hand and a relinquishnent or surrender on
the other. In the case of an assignment, the assignor con-
tinues to be liable to the landlord for the performance of
his obligations under the tenancy and this Iliability is
contractual, while the assignee becones |iable by reason of
privity of estate. The consent of the landlord to an as-
signment is not necessary, in the absence of a contract or
| ocal usage to the contrary. But in the case of relinquish-
ment it cannot be a unilateral transaction; it can only be
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in favour of the |essor by nutual agreenment between them
Rel i nqui shnent of possession nmust be to the |l essor or one
who holds his interest; and surrender or relinquishnment
term nates the lessee’'s rights and lets in the | essor

As sec. 19 of Bonbay Act LVII of 1947 creates an of fence
and i nmposes a penalty of fine and inprisonnment, the words of
the section nmnust be strictly construed in favour of the
subject. The Court is not concerned so nuch with what m ght
possi bly have been intended as with what has been actually
said in and by the | anguage enployed in the statute.

Judgnent of the Bonmbay Hi gh Court reversed.

419

JUDGVENT:
CRIM NAL APPELLATE ~JURI SDICTION: Crimnal Appeal No.
8 of 1951.

Appeal from an Oder of'the H gh Court of Bonbay
(Bavdekar' —and Chai nani JJ.) dated 20th February, 1950, in
Crimnal Appeal No. 106 of 1950 arising out of an order
dated 9th January, 1950, of the Presidency Magistrate, 19th
Court, Espl anade, Bonbay, in Case No. 10879/ P of 1949. The
facts are stated in the judgnent.

Iswarlal C. Dalai and R B. Dalai, for the appellant. C K
Daphtary, Solicitor-General for India (G N Joshi, wth
him for the Republic of India (respondent No. 1).Jindra La
for the respondent No. 2.

1952. February 1.  The Judgment of the Court was deliv-
ered by
CHANDRASEKHARA Al YAR J.--The facts out of whichthis Crim-
nal Appeal has arisen are not long. The appellant, WH.
King, who is carrying on a business in Bonbay under the nane
and style of Associated Conmercial Enterprises, was the
tenant of a flat on the second floor of a building called
"Ganga Vihar", Marine Drive, Bonbay, which belongs to a
| ady naned Durgeshwari Devi. The tenancy was a nonthly one,
the rent being Rs. 215. It is said that the appellant wanted
to go to the United Kingdomfor treatnent of his failing eye
sight and he got into touch with the conplainant Ml chand
Kodunmal Bhatia, who is the second respondent in this appeal
through one Sayed for the purpose of making necessary  ar-
rangenents about the flat occupied by himin view of his
i ntended departure. The prosecution case is that the accused
demanded a sum of Rs. 30,000 which was |ater onreduced to
Rs. 29,500 as consideration for putting the conplainant in
vacant possession of the flat and an additional ~amunt of
Rs. 2,000 for the furniture, and that the conplainant agreed
to pay these sums. The conpl ainant actually paid the accused
two sums of
420
Rs. 500 each on 7th Novenber, 1948, and 17th Novenber, 1948.
He, however, got into touch with the police on 1-12-1948,
and in conjunction with the latter, a trap was laid for the
appellant. It was arranged that the conplai nant shoul d bring
with himRs. 1,000, being the balance due in respect of the
furniture and that the police would give himRs. 29,500 to
be paid to the appellant. The conplai nant and a Sub-I| nspec-
tor, posing as the conplainant’s brother, went to the appel -
[ant on 4-12-1948, and paid himthe two sunms of nobney; and
the keys of the flat and the notor-garage were handed over
to the conplainant. As the appellant and his wife were
| eaving the flat, the man, who nasqueraded as the conpl ain-
ant’s brother, threw off his disguise and disclosed his
identity. The police party, who were down bel ow ready for
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the raid, held up the car of the appellant and recovered the
sum of Rs. 30,500 fromthe rear seat of the car and also
some papers, a typed draft of a partnership agreenent be-
tween the conplainant and the appellant and an application
form for permssion to occupy the building as caretaker.
From the conplai nant were recovered the bunch of keys and
the docunents that were handed over to himby the appellant,
nanely, the letter handi ng vacant possession (Exhibit D).
the receipt for Rs. 2,000 for the articles of furniture
(Exhibit E), a letter to the Bonbay Gas Company for transfer
of the gas connection to the name of the conplai nant (Exhib-
it F), and the letter to the Bonbay Electric Supply and
Transport Commttee for transfer of the tel ephone connec-
tions and the deposit of Rs. 27 (Exhibit G.

The appellant was charged under section 18(1) of the
Bonbay Rents, Hotel and Lodgi ng House Rates Control Act,
LVI1 of 1947, for receiving a pugree of Rs. 29,500 and he
was further charged under section 19(2) of the said Act
for receiving the said sumas a condition for the relin-
qui shment' _of his tenancy. H s wife, who was the second
accused in the case, was charged with aiding and abetting
her husband in the commission of the two of fences.

421

The defence of ‘the appellant was that he was in search
of a partner to carry on his business during his intended
absence, who was also to act as caretaker of his flat ana
that it was in this connection and with this object in
view that he entered'into negotiations with the conplain-
ant. The sum of Rs.. 29 500 was not pugree but ' represented
capital for 0-12-0 share in the busi ness and as the com
pl ai nant was also to be a caretaker of the flat, the sum of
Rs. 2,000 was paid and received as a guarantee ' agai nst
di sposal and danage of the furniture and it was agreed to be
paid back on the appellant’s return to I'ndia. The wife of
the appell ant deni ed any ai ding and abetting.

The Presidency Magistrate, who tried the case, disbe-
lieved the defence on the facts, holding that what was
recei ved by the accused was by way of pugree. As section 18
(1) of the Act was not applicable he convicted  him under
section 19(2) of the Act and sentenced him in view of his
ol d age and blindness, to one day' s sinple inprisonnent and
a fine of Rs. 30,000. The wife was acquitted, the evidence
being insufficient to prove any abetnent.

The appellant preferred an appeal to the Hi gh Court  of
Bonbay but it was sunmmarily dismissed on. 20-2-1950: He
asked for a certificate wunder article 134(1)(c) of the
Constitution but this was rejected on 10-4-1950. Ther eaf -
ter he applied for special |eave to appeal to this Court and
it was granted on 3-10-1950.

A short | egal argunent was advanced on behal f ~of the
appel | ant based on the | anguage of section 19 (1) of the Act
and this is the only point which requires our consideration
The section which consists of two parts is in these terms:"-

"(1) It shall not be lawful for the tenant or —any
person acting or purporting to act on behalf of the tenant
to claimor receive any sumor any consideration as a condi -
tion for the relinquishment of his tenancy of any premn ses;
422

(2) Any tenant or person who in contravention of the
provi sions of sub-section (1) receives any sum or considera-
tion shall, on conviction, be punished with inprisonnent for
a termwhich may extend to 6 nonths and shall also be pun-
ished with fine which shall not be |l ess than the sumor the
val ue of the consideration received by him"

It was urged that the offence arises only on receipt of
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any sumor any consideration as a condition of the relin-
qui shment by a tenant of his tenancy and that in the present
case there was no such relinquishment. Exhibit D, which is
the nost material document, under which the appellant handed
over vacant possession of the flat to the conplainant,
constitutes or evidences an assignnent of the tenancy and
not a relinquishment. It says :--

"I, WH. King, hereby hand over vacant possession of ny
flat No. 3 situated on 2nd fl oor and garage No. 4 on the
ground fl oor of Ganga Vi har Building on Plot No. 55 situated
on Mrine Drive Road to M. Ml chand Kodunmal Bhatia from
this day onward and that | have no claim whatsoever over
this flat and M. Ml chand Kodurmal Bhatia will pay the rent
directly to the landlord.”

The argunent rai sed on behalf of the appellant appears
to us to be sound and has to be accepted. The | earned Solic-
itor-General urged-that "the word "relinquishment” was not
a term of art-and was used in the section not in any
strict technical sense but in its conprehensive neaning as
gi ving up of possession of the prenises; and he pointed out
that if it was intended by the legislature that "relinquish-
ment" shoul d have the limted neaning sought to be placed
upon it on behalf of the appellant, the word "surrender”
used in the Transfer of Property Act would have been nore
appropriate. Sections 15 and 18 of the Act were referred to
in this connection but in our opinion they |end no assist-
ance to the argunent of the |earned counsel. Any subl et -
ting, assignnent ‘or transfer in any other manner of his
interest by the tenant is nade unl awful under
423
section 15. Section 18 deals with the grant, ~renewal or
continuance of a | ease of any premi ses or the giving of his
consent by the landlord to the transfer of a | ease by sub-
| ease or otherwi se, and it provides that the I andl ord, who
receives any fine, premum or other |like sumor deposit, or
any consideration for the grant, renewal or continuance or
the accord of consent oh would be guilty of an offence and
liable to the punishnent therein specified. It would thus
be seen that an assignment of the lease or transfer in any
ot her manner by a tenant is not made an offence; the statute
nerely says that it is not a |lawful transaction. 1t is the
landlord’'s consent to the transfer of a lease by sub-lease
or otherw se on receipt of consideration that has been made
an offence. Then follows section 19 which speaks of the
relinqui shnent of his tenancy of any premses by a tenant.
If, by the expression, an assignnment such as we have in the
present case was neant, appropriate words could ~have been
used, such as the transfer by a tenant of his interest,
which we find in section 108, sub-clause (i), of the Trans-
fer of Property Act.

The distinction between an assi gnnent on the one hand and
relinqui shment or surrender on the other is too plainto be
ignored. In the case of an assignnent, the assignor contin-
ues to be liable to the landlord for the performance of his
obligations under the tenancy and this liability is contrac-
tual, while the assignee becones liable by reason of privity
of estate. The consent of the landlord to an assignment is
not necessary, in the absence of a contract or local usage
to the contrary. But in the case of relinquishment, it
cannot be a unilateral transaction; it can only be in favour
of the | essor by nmutual agreenent between them The relin-
qui shment of possession nmust be to the | essor or one who
holds his interest. In fact, a surrender or relinquishnent
term nates the lessee’s rights and lets in the lessor. It is
no doubt true that the word "relinqui shnent" does not occur
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in the Transfer of Property Act but it is found in nany of
the Tenancy Acts in various provinces where there are Sec-
tions which deal with the

55

424

relinqui shnment of their holdings by tenants in favour of the
| andlord by notice given to himin witing. The section in
guestion, it should be further noted, does not speak of
reli nqui shnent or giving up of possession,in general terns.
The words are "the relinquishment of his tenancy of any
prem ses". The relinquishnent of a tenancy is equivalent to
surrender by the |lessee or tenant of his rights as such

Whet her abandonnent of 'a tenancy would cone wthin the
neani ng of relinquishnment is a question that does not arise
in this appeal, because in the face of Exhibit D, there is
no abandonnment in the sense that the tenant di sappeared from
the scene altogether saying nothing and nmaki ng no arrange-
ments about his interest and possessi on under the |ease.

As the statute creates an offence and inposes a penalty
of fine and inprisonnent, the words of the section nust be
strictly —construed in favour of the subject. W are not
concerned so much with what night possibly have been intend-
ed as wth what has been actually said in and by the
| anguage enpl oyed.

As in our view, 'there has been no "relinquishnment" wthin
the neaning of section 19, sub-clause (1), the conviction
under sub-clause (2) cannot be sustained. It is set aside
and the fine of Rs. 30,000 will be refunded if it has al-
ready been paid. The other parts of the order of the |earned
Presidency Magistrate, as regards the disposal of Rs. 1,000
paid by the conplainant to the appellant and the sumof Rs.
29,500 brought in by the police, will, however, stand.

Convi ction sit aside.
Agent for the appellant: P.K Chatterjee.
Agent for respondent No. 1: P.A. - Mehta:
Agent for respondent No. 2: Ganpat Rai
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