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CASE NO. :
Speci al Leave Petition (civil) 6779 of 2000

PETI TI ONER
VI CCO LABORATORI ES & ANR

Vs.

RESPONDENT:
ART COMMERCI A ADVERTI SI NG PVT. LTD. & ORS

DATE OF JUDGVENT: 13/08/ 2001

BENCH
S. R Babu, Y. K. Sabhar wal

JUDGVENT:

RAJENDRA BABU, J.

A suit was/filed in S.C. Suit No.493 of 1986 in the Bonbay City
Cvil Court, Bonbay by Vicco Laboratories, appellant herein
manuf acturers of ayurvedi ¢ pharnmaceutical products agai nst def endant
Nos. 1 to 4, respondents herein, for a declaration that the title and
format of the suit serial "Yeh Jo Hai Zindagi" exclusively belonged to
them and respondents Nos. 1 to 4-have no right thereto and for
per manent injunction restraining the said respondents from maki ng use
of the title or episodes belonging to the petitioners or any episodes
hereafter made.

A nunber of avernents gernmane to this case as set out in the
pl aint are set out hereunder

The petitioners carried on business as nmanufacturers of ayurvedic
phar maceuti cal s products, which were sold under the brand nanme of
"Vicco" and have acquired substantial reputation in the market.  The 1st
respondent are an advertising agency and have been the advertising
agents in respect of the products manufactured by the petitioners as
af oresaid for nunber of years. The 2nd respondent isa Director and/or
partner of the 1st respondent and has mainly dealt with the petitioners
on behal f of the 1st respondent. Respondents Nos. 3 & 4 are proprietary
concerns of respondent No.2. The 5th respondent is the Union of India
and has been joined as the authority concerning Television in India in
the name and style of Doordarshan, which is a television nedia.

The petitioners had enpl oyed the respondent Nos.1l to 4 as their
advertising agents through the petitioners’ sister _concern "Ms Mdern
Advertising Agency" and "Uta Advertising Agency" and were dealing with
the respondent No.1 mainly through the petitioners Managi ng Di'rector,

G K Pendharkar. [In 1984, Doordarshan in order to popularize sponsored
serial, undertook the production of a serial by the name "HUMLOG'. The
petitioners are also pioneers in making use of Doordarshan for
advertising their products through the agency of the 1st respondent,
approached the 1st respondent to act as their agents for the purpose of
produci ng a serial which would be shown as petitioners’ sponsored
programre. The petitioners agreed to pay the entire costs of the said
production to the said advertising agency and requested it to look into
the matter, enployed various persons on behal f of the petitioners and
prepare a suitable serial for them Pursuant to the said arrangenent,
the respondent Nos. 1 to 4 as the agents of the petitioners prepared at
the costs and expenses of the petitioners, a serial entitled "Yeh Jo Ha
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Zindagi". The petitioners clained that as a result of the enpl oynent of
the respondent Nos. 1 to 4 and the finances paid by themthe petitioners
are the owners of the said serial "Yeh Jo Hai Zindagi" and the title
thereof. The first and second respondents under the arrangenent

produced about 60 epi sodes and the petitioners have spent a crore of
rupees for the products and tel ecast of the said episodes and have al so
spent | arge suns of nobney on advertising to popularize the said
programme. "Yeh Jo Hai Zindagi" had gained popularity and had

becorme one of the nobst exclusive and popul ar serial. The petitioners
claimed that the exclusive right to use the title thereof bel onged to them
and the 2nd epi sode of "Yeh Jo Hai Zindagi" was telecast w thout the

nane of the petitioners being nentioned as sponsors nor was their
advertisenent shown. Thi's was due to the negligence of the respondent
Nos.1 to 4. But the respondents recovered the cost of production from
the petitioners. Further the said respondents had been recovering the
cost of production well in-advance of the serial episodes being actually
produced. The petitioners clained that they were the real producers and
owners of the said serial "Yeh Jo Hai Zindagi" and the petitioners to the
know edge of the respondents have entered into an agreenent assigning

the video rights in the said serial to one Ms Esquire Distributing and
Servicing Pvt. Ltd. on 1.1.1985. The petitioners though not required to
do so, nade an ex gratia paynent to respondent Nos. 1 to 4 of a portion
of the royalty received by themfromthe said Ms Esquire Distributing
and Servicing Pvt. Ltd.. 1st and 2nd respondents had by their letter dated
14.12.1984 confirmed that the petitioners have all T.V. and video rights
of the sponsored progranme in Hindi "Yeh Jo Hai Zindagi" and vest with
the petitioners.

Though original agreement was to have 27 epi sodes but having
regard to the popularity of the programe the petitioners decided to
increase the said serial to 52 episodes and by a letter dated 22.4.1985
the petitioners inforned respondent Nos.” 1 and 2 that in the title of the
27th and 28th episodes it has been stated that it is presented by "CObero
Films". Some time in May 1985, the 1st respondent proposed to the
petitioners that sone other products should be tied up with the seria
"Yeh Jo Hai Zindagi". However, the petitioners were not interested in the
sanme as they wanted the serial to/project their products only exclusively
and did not agree to any other products being tied 'up with the said
serial. The respondents on 27.12.1985 all eged that they were | osing
Rs. 50,000/ - to Rs.75,000/- per episode and indicated that they wanted
to get a new sponsor. By their letter dated 2.1.1986 the petitioners
infornmed the 1st and 2nd respondents that it was not possible to increase
the costs of production for the episodes and that in the circunstances,
the production of the serial nmay stop. It was al so pointed out that the
nane "Yeh Jo Hai Zindagi" is associated with the "Vicco Laboratories"
and that if they wanted to obtain another sponsor they could produce a
new serial under a different nane. The petitioners apprehended that the
respondent Nos. 1 to 3 intended to produce further episodes under the
title "Yeh Jo Hai Zindagi" making use of the sane fornmat as the earlier
serial for and on behalf of the third party. The petitioners reserved their
right to sue for danmges in terns of Order Il, Rule 2 CPC

The respondent Nos. 1 to 4 in their witten statenent contested the

suit. Apart fromraising the question of valuation of the suit and the
pecuniary jurisdiction of the court to try the sane they al so raised
guestion that the petitioners are not the owners of the copyright in the
said serial within the meaning of Section 17 of the Copyright Act, 1957
and the copyright in respect of the said serial belongs and vests with the
respondent Nos. 1 to 4. Therefore, it was submitted that the suit |acked
cause of action. Wiile traversing the case on nmerit they contended that

it was all along agreed between the petitioners and respondents that the
copyright in the said serial would rest exclusively in the respondents and
not in the petitioners. Thus the respondents’ nane was shown in the

title of the said serial as the producer thereof right fromthe begi nning of
the said serial but the petitioners did not protest against the sane.
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Consistently with the said intention further, the nmaster cassette of the
said serial at all relevant tines renmi ned exclusively with the
respondents and not with the petitioners and the petitioners paid to the
respondents 50% of the royalty received fromMs Esquire Distributing

and Servicing Pvt. Ltd. under the agreement dated 1.1.1985, 4.3.1985

and 16.9.1985. The advertisenents issued by the petitioners thenselves

in various newspapers to give wide publicity to the said serial would

i ndicate that the serial nentioned these respondents’ are the owners of
the copyright in respect of the said serial and the petitioners claimin
that behalf is devoid of any substance. The respondents al so contended
that even assuming but without admitting that even if the petitioners are
the owners of the copyright in respect of the said serial as on the date of
the suit they ceased to be such owners in view of the fact that these
rights vested in thembefore the institution of the suit and they have
acqui esced in the exercise of the said right by these respondents by their

conduct as referred to earlier. It was also contended that the 2nd
respondent is an artist and a filmmaker and has been in the field of film
maki ng for the past 20 years. In the course of his business the 2nd
respondent has devel oped contacts and connections with inportant and
renowned ‘personalities, artists, technicians etc. in the filmindustry. In

the year 1967, the 2nd respondent’s wife Ms. Sunanda S. Oberoi started
the proprietary business of advertising agency in the name and style of

Art Commercial and the 2nd respondent used to work in various

capacities for the said firm |In the year 1983, the said proprietary firm
was converted into/a private |imted conpany which is the 1lst respondent
in the present suit and the 2nd respondent constituted respondent Nos. 3
and 4 as his proprietary firm About 18 years ago before filing of the
suit, the respondents cane into contact with the petitioners initially as
clients in connection with the job of advertisenent of their products on

Al India Radio, theatre and filns and |l ater, on television. These ad-filns
and jingles fetched handsonme returns for the petitioners and boosted
their sales beyond their own expectations. [In course of tinme, the 2nd

respondent and partners of the petitioners especially G K Pendharkar

cane very close to each other and devel oped very intimate rel ations.
Either at the end of 1983 or early part of 1984, the 5th respondent
through the sai d Doorsarshan decided to introduce the production of

filns or serials especially for exhibitions on TV instead of

exhi biting/tel ecasting filns produced by the professional film producers
on payment of exorbitant royalty to them partly as an economnmy neasure
and partly to provide avenues to and exposure new talents. The 5th
respondent thereafter decided to entertai n/wel come and/ or encour age

the proposals fromthe private producers to produce such serials or filns
at their own cost and responsibility and under the said scheme the
advertisers desirous of linking up their advertisenents with such filnms or
serials were required to negotiate and settle directly with the producers
of such films and/or serials, the royalty or consideration payable to such
producers for linking up their advertisements and comrercials with their
filmserial and under the said scheme further, such advertisements were
of fered handsonme concessions in the rates of advertisenents for display
of their ads on TV. As against the regular rates/charge of Rs.3,24,000/-
for display of advertisenents on TV of such advertisers for 120 seconds
per telecast, the relevant time, at the rate of Rs.35,000/- only for 120
seconds in addition to the royalty or consideration payable to the
producers of such filnms or serials which invariably was far l'ess than the
di fference between the usual rates and concession rates of

advertisenents. The 2nd respondent undertook the prelimnary project
work on his own without [oss of any tinme. The 2nd respondent nade

ext ensi ve study and research and prepared a format of the proposed
serial. The said teamof the 2nd respondent responded to his appeal and
took great pains and put in hard work in the said project and presented
to himan exclusive and ingenious fornat of the proposed serial. The 2nd
respondent then approached the 5th respondent through Doordar shan

with his proposal to produce the said serial then proposed to be entitled
"Mussibat Hai". After a nunber of neetings between the 2nd respondent
and the concerned officers and the authorities of the respondents at
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Del hi in connection with the said proposal approved a pilot [i.e. the first
epi sode as sanple] on 19.9.1984 to produce a TV serial conprising 52

epi sodes subject of course to the 5th respondent discretion to discontinue
the sane if the sane proved a flop before the expiry of the stipul ated
period. The entire cost of the spade work and the cost of the title song
was borne exclusively by the respondents and not hing was contri buted

by the petitioners in this regard. The 5th respondent registered the
respondent Nos. 1 and 2 as the producers of the said serial. After
finalizing the proposal by the TV authorities, respondent No.2 asked the
petitioners as to whether they were interested in the linking up their ads
with the said serial. Petitioners agreed to link up their ads with 26

epi sodes of the said serial. The petitioners agreed to pay fixed anobunt to
these respondents per episode for linking up their comrercials with the
said serial and not on the basis of the actual cost of production of each
epi sode so that if the cost of production exceeded the said fixed anount
the respondents had to bear the same. |In these circunstances, the
respondents contended that by entering into the said agreement of
sponsorship, neither the petitioners nor the respondents created nor did
they ever intend to create any relationship of enployer and enpl oyee
and/ or naster and servant or principal and agent between the

petitioners onthe one hand and the respondents No.1 to 4 on the other

Nor did the parties intend that the respondents shoul d produce the said
serial for the petitioners or at the instance of the petitioners and the
respondents intended to enmbark on the production of the said serial on
their owmn. The petitioners by their letter dated 2.1.1987 turned down

the respondents’ denand and inforned the respondents that they had no
objection if the respondents went ahead with the production of the said
serial and nerely requested the respondents that the title of the said
serial "Yeh Jo Hai Zindagi" may not be used by the respondents. |In the
meanwhi | e, the respondents contended that Ms Brook Bond Ltd. who

wanted to link up their comercial with 13 episodes and agreed to pay

and paid the ruling narket price. On these grounds, the respondents
contended that the suit of the petitioners-is nisconceived, malicious and
basel ess and is liable to be dism ssed.

The respondents contended that on no occasion the petitioners
acted as a producer and even the contract was signed by the petitioners
as an Advertiser and by the respondent No. 1 as an approved agent.
The respondents strongly contended that the serial "Hum Log" was
produced by the petitioners in collaboration with Ms Concept
Adverti sers.

The trial court raised as many as 12 issues and they are as
follows : -

1. "lIs it proved that this Court has no pecuniary jurisdiction to
entertain and try this suit?

2. Do the plaintiffs prove that the T.V.serial entitled "Yeh Jo Hai
Zi ndagi " was produced by the defendant Nos. 1.to 4 as agents

and (the said serial made by defendant Nos. 1 to 4) in the

course of their enploynent with the plaintiffs as all eged?

3. Do the plaintiffs prove that the entire serial rights including
the excluding the exclusive right to use the title thereof, belong
to the plaintiffs as alleged?

4. Are defendant Nos. 1 to 4 entitled to deny the ownership of the
plaintiffs of the Film"Yeh Jo Hai Zindagi" in view of Exhibits

a, Band E (colly) to the plaint?

5. Do the defendants prove that the plaintiffs are not the owners
of the copyright of the TV serial/film viz., "Yeh Jo Hai Zindagi"
, Within the neaning of Section 17 of the Copyright Act?

6. Do the defendant Nos. 1 to 4 prove that it was intended

between the parties that copyrights in respect of the said film
shoul d vest exclusively with the defendants or that the right of
owner shi p was wai ved by the plaintiffs?

7. Does the suit suffer from non-joinder of necessary parties?

8. Is the suit not maintainable against defendant No. 5 for failure
to give notice u/s 80 of CPC?
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9. Are the plaintiffs entitled to the declaration sought?

10. Are the plaintiffs entitled to permanent injuction as prayed for?
11. To what relief, if any, are the plaintiffs entitled?

12. \What order?"

The trial court found that the petitioners have not been able to

prove that the TV serial "Yeh Jo Hai Zindagi" was produced by
defendants Nos. 1 to 4 as agents in the course of their enploynent as
the agent of the petitioners as contended in the suit. The petitioners
were also not able to prove that the entire serial rights including the
exclusive right to use the title thereof belonged to the petitioners as

alleged. It was also held that the respondents Nos. 1 to 4 are entitled to
deny the ownership of the petitioners of the film "Yeh Jo Hai Zindagi in
view of Exhibits A, B and E produced in the case. It was also held that

the respondents proved that the petitioners are not the owners of the

copy right of the TV.serial/filmviz., "Yeh Jo Hai Zindagi" wthin the
meani ng of Section 17 of the Copy Right Act and it was intended between
the parties that copy rights in respect of the said filmshould vest
exclusively with the respondents or that the rights of ownership was

wai ved by the petitioners. After .exam ning the oral and docunentary

evi dence on record it is disclosed that prior to letter sent on 11.7.1984
the petitioners were acquai nted even with the format of the suit serial
they did not have any connection with the suit serial till that date and
relied upon the wording used therein to the effect that "you and M. G K
Pendhar kar are requested to join M. Oberoi and his creative team when

the format of the proposed half and hour sponsored programe shall be
presented to you." That was the first occasion when the fornmat was
presented to the petitioners. It was also on record that the Shri G K
Pendhar kar of the petitioners and respondent No. 2 had | ong standing

rel ations with each other and they had already done a | ot of advertising
works for the petitioners before the production of the suit serial. Exhibit
G 1l (which is Exhibit 27-Ain the petitioners” conpilation) is a letter
witten by Shri S.P. Agrawal, Controller of Progranmes of Doordarshan

to respondent No. 1, Ms Art Comercia with reference to the format for
the proposed serial of half and hour duration tentatively titled "Misibat
Hai " serial sent to themon 13.7.1984. Since the letter was addressed to
Ms Art Commercia in which the proposal was accepted for production of

the serial and the first episode was to be sent for preview and approva
whi ch woul d be given only after seeing the recording of the first episode.
That letter had been addressed to respondent No. 1, Ms Art Commerci a.

The trial court felt that it was addressed not to the petitioners but to the
respondents al one. The trial court also relied on Exhibit C 1 which

i ndicated that the respondents were subnmitting a format for the seria
which was to be registered on behalf of the client Ms Vicco Laboratories.
The | earned Judge of the trial court took the view that this |etter nowhere
mentioned that the respondents wanted to register their format on behalf

of their producers which is consistent with the nodern norns of
advertising. The trial court ultimately canme to the conclusion that the
spade work on the production of the suit serial had already started

before 11.7.1984 and on that day for the first tine filmwas presented to
the petitioners. It was, therefore, found that there was no copy right
attached to any idea, but copy right is attached to the work and what is
inmportant is that not only the idea of producing the suit serial on TV
cane to the m nd of respondent No. 2 but he had al ready started working

on it in advance and forwarded it to Doordarshan for its approval. The
trial court, after exam ning Exhibits C1, E-1, F-1 P-1 found that the
proposal was for 52 episodes and was accepted by the Doordarshan

while the case put forth on behalf of the appellants is that the origina
agreement was to have 27 episodes and having regard to the popularity

of the programme the petitioners decided to increase the said serial to 52
epi sodes. The evidence was found to be inconsistent with the theory put
forth by the petitioners that they are producers of the suit serial and, if it
were to hold otherw se, the agreenent or arrangenent with the

respondents was only for 26 episodes, whereas the sponsorship was for

52 episodes. The trial court examned in detail the letter dated
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19.7.1984 (Exhibit F-1) witten by Shri G K Pendharkar of the

petitioners and concl uded that avernments nade in the plaint stated that
the original agreenent was to have 27 epi sodes but having regard to the
popul arity of the serial progranme the petitioners decided to increase the
said serial to 52 episodes. In one of the contracts (Exhibit H 1) the
wordi ng used is as under :-

"Sponsorship of programre of 25 nts duration produced
by sponsor entitled "Yeh Jo Hai Zindagi" including 2 nts
free coormercial time".

Rel ying upon this letter ‘enphasis was |laid on the words "produced by
sponsors"” . Whet her two capacities "sponsor" and "producer" can co-
exist in one and the same person or not has been exam ned and the tria
court noted that the wording had been borrowed fromthe Tariff Card and
Tariff Card al so indicated what-are the categories of the advertisers and
rates thereof. It is held that words "produced by sponsors” would not
nean t hat 't he sponsors thensel ves are the producers of the said
programmes, as is clear fromthe Tariff Card. The trial court proceeded
thereafter to examnmi ne the paynents made in regard to production of the
serial. Thus it was found that the first 26 episodes the anount per

epi sode paid by the petitioners was Rs. 1,20,000/- and each bil

cont ai ned the expression "service charges" which was stated by the
appel l ants that the respondents acted as agents of the petitioners for
production of suit serial. On proper construction of the bills the tria
court rejected the contention that these bills and payments as show ng
that they had borne the costs of production of the suit serial and,
therefore, they are the producers. 1nasnuch as the respondents could

not claimany anount at random details regardi ng expenditure were
included in the bills and therefore it is the sponsor’s price for sponsoring
the suit serial. Strong reliance was placed upon certain circunstances,
nanely, that the format had been approved by the petitioners only on
11.7.1984 and PW1 adnitted that in viewof the bill the entry claimng
deducti on made by the petitioners in their accounts in the financial year
endi ng on 30.3.1984; that the anpbunt was not to be paid for all 26

epi sodes or even thereafter in lunp sumand the bill for 26 episodes
enabl ed petitioners to claimdeduction for the entire anmount without
actual paynent in financial year 1983-84; that the entry made for the
financial year 1983-84 was beneficial to the petitioners that there was no
ceiling on advertising expenditure and it was introduced from 1.4.1984
onwards, the plaintiff did not produce the account books to show if the
deduction in respect of the entire anmobunt was clai med or not though

they were repeatedly called upon to produce them The trial court was
consci ous enough not to enter into the controversy whether during the
particul ar account year ending on 31.3.1984 the advertising expenditure
was fully exenpted fromtax or that there was disall owance of 20 per

cent on that point and the decision regarding incone tax deductions is
not necessary as there is enough other nmaterial to show that the said bil
was ante-date. The change in the title from55th episode "for Vicco
Laboratories" was introduced. Their contention was that there was a
protest fromthe petitioners and as a result thereof this change took

pl ace. The 55th epi sode was tel ecast sometine at the end of Novenber or
begi nni ng of Decenber 1985 and thus there was a tinme gap of 7/8

nont hs between the protest and the tel ecast of the 55th epi sode.
Therefore, it cannot be said that there is any conmunicati on between the
sane. The trial court also noticed that in respect of both the
advertisenents and also in respect of suit serial the petitioners paid to
the respondent Nos. 5 and 6 anobunt which was to be the maxi mum

amount. Thus the profits or | oss was of the respondents and there is
element of liability to render account was m ssing and thus there was no
guestion of respondents being the agents of the petitioners within the
meani ng of Section 182 of the Indian Contract Act. The suit serial was
produced by the respondents as agents of the petitioners was false. The
facts emerging in the case indicate that the petitioners had joined the
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production of the suit serial after some concrete begi nning had been
nade |i ke recording of the title song, the conceiving of the title and

format of the suit serial, etc. The trial court sunmed up the position
that the two capacities "sponsor" and "producer" cannot co-exist in one
and the sanme person. |If the docunents are interpreted that the

petitioners are the sponsors as well as the producers it would lead to
absurd results. Thus the trial court proceeded to uphold the contentions
rai sed on behalf of the respondents to disniss the suit.

On appeal, the High Court re-examned the matter and on
exam nati on of the pleadings, the contentions, put forth before the court,
the evidence on record and the findings recorded by the trial court,
concl uded that the findings recorded by the trial court are proper. In
doi ng so, the High Court noticed that the adnmtted position in the
pl eadi ngs and the oral evidence is that the petitioners agreed to sponsor
only 26 epi sodes whereas the respondents had agreed to produce 52
epi sodes and had nmade firm commtnent to Doordarshan to that effect
and this circunmstance mlitates against the respondents having
undertaken the production at the behest or at the request of the
petitioners. The H gh Court observed that the petitioners had no
know edge of the Doordarshan schene regardi ng the sponsored
programe and |inking of 2 minutes adverti senent and agreed with the
findings of the trial court-that it is inprobable for the respondents to
have agreed to reduce its inconme in the formof conmm ssion and
undertake the responsible job of production of the serial. 1t was stated
that certain bills had been given to the petitioners to suit their
convenience in tax matters and there was no such bill subnitted to the
petitioners by the respondents when the petitioner had agreed to extend
the sponsorship from epi sodes Nos. 27 to 52 and noticed the nature of
the system of accounting maintained by themand held that the
petitioners had got deductions in respect of the entire anount of the bil
in the year which ended on March 31, 1984. The Hi gh Court also
noticed the circunmstance of respondent No.2's name appearing as
"producer’ in the titles of the suit serial and the petitioners did not do
anything by way of protest or other objection or take steps to w thhold
payment of the respondents which inthe normal course woul d have been
done and, therefore, the explanation now sought to be offered by the
petitioners in the formof a witten protest was devoid of any substance.
The expl anation given by the petitioners that they were busy in the
shootings did not carry much weight with the Hgh Court. The High
Court al so exam ned the scope of Section 17 of the Copyright Act and the
i ngredi ents thereof not having been established the H gh Court held that
no claimcould be based on the sane and thus agreed with the findings
recorded by the trial court and dism ssed the appeal.

In this special |eave petition under Article 136 of the Constitution
the contentions rai sed before the H gh Court are reiterated particularly
as to the effect of Section 17 of the Copyright Act and whether the
correspondence on record would not indicate that they were entitled to
owner ship and copyright in respect of the TV progranmme ' Yeh Jo Ha
Zindagi’'. The |earned counsel for the petitionersistrongly relied uponthe
foll owi ng docunents:

The cost estimte.

The bills of cost of production.

Letters dated 14.12.1984 and 15.11.1985.

Contracts wi th Doordarshan

Contractd with Esquire Distributing & Servicing Pvt. Ltd.

agkwNE

We have carefully considered the contentions urged on behal f of

the petitioners. W are not satisfied that the petitioners have nade out a
case for consideration by this Court. The matter rests purely upon the
appreci ation of evidence on record and does not give rise to any question

of such inportance as to be decided by this Court under Article 136 of

the Constitution. It is clear fromthe findings recorded by the trial court
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and the appellate court:

1. that the respondents have not undertaken the production of the
said serial at the instance of the petitioners. G K Pendharkar
the Managi ng Director of petitioner No.1 was asked to come to
view the format of the progranmme and the petitioners were not
even acquainted with the format of the serial while the
respondents had taken concrete steps in this regard prior to the
letter dated 11.7.1984.

2. That the petitioners had agreed to sponsor only 26 epi sodes
whereas the respondents had agreed to produce 52 epi sodes

and had given a firmcommitnment to that effect to Doordarshan

as is clear fromthe letter dated 12.7.1984 sent by the
respondents to Doordarshan. . The trial court thus rightly noted
that there was no agency between the parties.

3. That the titles of each episode indicated that respondent No.2 is
the producer of the said serial-and the petitioners are only the
sponsors. | As |ate as on 22.4.1985, the petitioners

conmuni cated their displeasure on this display in the episodes

as to the titles.” However, the titles continued to show M.

S. S. Qberoi-_as the producer-of the serial and the petitioners did
not wi thhold paynents.

4. That the courts below have refuted the claimof the petitioners
that the bill dated 19.3.1984 establishes the fact that the
production work had been started by the respondents at the

behest of the petitioners. It has been proved that the said bil
was ante-dated and rai sed by the respondents-in July, 1984
ostensi bly for the purpose of benefiting the petitioners for their
obt ai ni ng tax concessions.

5. That the Doordarshan, whi ch have been inpleaded as a party,
intheir witten statenent stated that they recognize the
respondents as producers of the said serial and recogni ze the
petitioners as sponsors only.

6. That the evidence of M. S. S.GI1, who gave evidence on behal f of
the Informati on & Broadcasting Mnistry that he was not

acquai nted with M. Pendharkar and that Doordarshan had no

direct connection with the petitioners but only with the
respondents as producers or the Director stood un-inpeached.

In his further evidence, M. G| stated that sone tine in the
nont h of May/June, 1984 he had net Kundan Shah and

requested to nake a comedy serial for Doordarshan which

clearly indicated that it is only the respondents who were
deal i ng wi t h Door dar shan.

7. That the video rights were assigned to Esquire Distributing &
Servicing Pvt. Ltd. by the respondents pursuant to |etters dated
14.12.1984 and 15.11.1985 and had received royalty for the

video rights and the original U matic cassettes were returned to
them by Esquire Distributing & Servicing Pvt. Ltd. as their
property.

8. That there was no transfer of rights in favour of the petitioners
by the respondents in the aforesaid |etters and no consi deration
what soever was paid to the respondents for issuing the said

| etters which have no | egal consequences and it was after the
petitioners received the letter dated 19.10.1985 from Esquire
Distributing & Servicing Pvt. Ltd. that the respondents were
asked by the petitioners to issue another letter in this regard.

Thus the pleadings and the evidence on record clearly indicated

that the respondents were not the agents of the petitioners for the

pur pose of producing the said serial. The aggregate amunt of Rs.76.50

| akhs which was paid to the respondents for 60 episodes is not the

amount for cost of production but the fixed price for sponsoring the said
serial in order to link up their advertisenment with the serial and avai
substantial benefit of concessional rate under the schenme envi saged by
Door darshan. The respondents were not |iable to render accounts to the
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petitioners who paid thema fixed sumfor sponsoring the progranmme. |If
the expenses were |less, the petitioners did not ask for a refund and the
profit or loss was entirely of the respondents. It is clear that the bills

that have been rai sed were only to acconmodate the petitioners fromthe
ci rcumst ances narrated above. However, the |earned counsel for the
petitioners made el aborate reference to the Income Tax Act, 1961 and the
provi si ons whet her such avail ment of benefit could be taken or not
pursuant to the amendnent effected to the provisions relating to
conput ati on of business incone at different stages nay not be very
germane to the present case. It is probable that the respondents had
obliged the petitioners by issuing these bills because the bills cannot be
read in isolation but with reference to surroundi ng circunstances.
Therefore, the view taken by the courts belowin this regard appears to
be correct.

So far as the contentions raised on the basis of Section 17 of the
Copyright Act is concerned, it is clear that the petitioners were not able
to establish that the respondent Nos. 1 to 4 produced the said serial (1)
as the agents of the petitioners; (2) in the course of their enploynent
with the petitioners; (3) for valuable consideration paid by the petitioners
to them and (iv) at the instance of ‘the petitioners. Wen these factors
had not been established and the suit is itself not dependent on the
interpretation of Section 17 of the Copyright Act, pleadings and issues
rai sed did not attract the same. On appreciation of evidence, the courts
bel ow have cone to/the conclusion that the respondents did not nmake

the said serial for valuable consideration at the instance of the
petitioners and in view of the findings of fact, the claimof copyright or
ownership in respect of the serial under Section 17(b) and (c) woul d not
arise at all.

Thus we find absolutely no nerit in this petition. W decline to
interfere with the order made by the High Court affirm ng the decree of
the trial court. The petition, therefore, stands dism ssed. No costs.




