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ACT:

Limtation Act , 1963: Secti on 65- - Adver se
possession--Inplies commenced in wong  and mai nt ai ned
agai nst right--Purchaser getting possession under executory
contract of sale--Wether could contend possession was
adver se.

HEADNOTE:

A, the owner of the land in question, conveyed posses-
sion of it to B under an oral agreenent of sale. A deed was
drawn up within about a week, but before it could be regis-
tered, A died and his sons executed a sal e-deed in  respect
of the land, in favour of C. Aggrieved, B instituted a suit
against C and A's sons for specific performance. B died
during the pendency of the suit and his son D was i npl eaded
as his legal representative. The suit was decreed in favour
of D. Though the decree becane final, it was not executed.

Cfiled a suit alleging that he was put in possessi on by
D and that E and others trespassed into the property. E
contested the suit on the ground that D had orally trans-
ferred his rights and conveyed possession to himfor ~val u-
able consideration. The Trial Court decreed the suit. On
appeal, the first appellate court held that C was not enti-
tled to a decree.

On appeal to the H gh Court, the Learned Single  Judge
held that B s possession was adverse to A on the assunption
that a sale had been effected orally |eaving only “execution
of the sale deed to be done later and so, C would 'not be
entitled to add the period before the sale in his favour on
6.6.49 for the purpose of calculating the period of posses-
sion for 12 years, prior to the suit, and that such posses-
sion could not enure to his benefit under the Limitation
Act, 1963. However, the concurrent findings of the Tria
Court and the first Appellate Court on the question of C's
title had not been chall enged.

The Division Bench reversed the above judgnent hol ding
that the Learned Single Judge failed to apply the correct
| egal position on the assunption that the transaction of
10.7.46 was only an oral sale.

Thi s appeal by special |eave has been filed by E agai nst
the judgnent of the Division Bench
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194
Di sm ssing the appeal, this Court,

HELD: 1. If a person is in actual possession and has a
right to possession under a title involving a due recogni-
tion of the owner’s title his possession will not be regard-
ed as adverse in law, even though he clainms under another
title having regard to the well recognised policy of |aw
that possession is never considered adverse if it is refera-
ble to a lawmful title. The purchaser who got into possession
under an executory contract of sale in a perm ssible charac-
ter cannot contend that his possession was adverse. Adverse
possession inplies that it commenced in wong and is main-
tai ned agai nst right. Wen the commencenent and continuance
of possession is |egal and proper, referable to a contract,
it cannot be adverse. [198F-G 199A]

2.1 1In the case of an-executory contract of sale where
the transferee is putin possession of the property in
pursuance . of the agreement of sale and where the parties
contenpl ate the execution of a regular registered sale deed
and aninmus~ of the purchaser throughout is that he is in
possessi on _of the property bel onging to the vendor and that
the forner’'s title has to be perfected by a duly executed
regi stered deed of sale under which the vendor has to pass
on and convey his title. The purchaser’s possession in such
cases is of a derivative character and in clear recognition
of and in acknow edgenent of the title of the wvendor. The
position is different in the case where in pursuance of an
oral transfer or a deed of transfer not regi stered the owner
of a property transfers the property and puts the transferee
in possession wth the clear aninmus and on the distinct
understanding that fromthat tinme onwards he shall have no
right of title to the property. In sucha case the owner of
the property does not retain any vestige of right in regard
to the property and his nental attitude towards the property
is that it has ceased to belong to him altogether. The
transferee after getting into possession retains the same
with the clear animus that he has become the absolute owner
of the property and in conplete negation of any ‘right or
title of the transferor, his enjoynent is solely as owner in
his right and not derivatively or in - recognition of the
title of any person. So far as the vendor is concerned both
in mnd and actual conduct, there is a total divestiture of
all his right, title and interest in the property. Thi-s
applies only in a case where there is a clear nmanifestation
of the intention of the owner to divest hinself of theright
over the property. On the other hand in the case of an
executory contract the possession of the transferee unti
the date of registration of the conveyance is permssible or
derivative and in lawis deemed to be on behal f of the owner
hi msel f. [199B- F]

195

2.2 In the instant case, the parties are concluded by
the finding of the Division Bench that the transaction of
10.7.46 was only an agreenent for sale and not an oral « sale
of the property. [199(Q

Annamal ai Chettiar and Another v. Mithiah Chettiar and
Anot her, ILR 19651 Madras 254 approved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1945 of
1974.

From the Judgnent and decree dated 9.10.1973 of the
Madras Hi gh Court in L.P.A No. 78 of 1969.
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S. Padmanabhan, K MM Khan and Vi neet Kumar for the
Appel | ant .

Vepa Sarathy and Ranesh N. Keshwani for the Respondents.
The Judgnent of the Court was delivered by

M  FATHIMA BEEVI, J. 1. This is an appeal by specia
| eave agai nst the judgnment and decree dated the 9th Cctober
1973 of the H gh Court of Judicature at Madras in Letters
Pat ent Appeal No. 78 of 1969.

2. The appellant was the first defendant in O S. No. 53
of 1959 in the Miunsiff’s Court Chingleput. The respondents
are the legal representatives of Mini subba Reddi, the plain-
tiff therein. That suit was instituted on 11.2.1959 for
recovery of possession of the suit property wth nesne
profits. The suit was decreed by the trial court on
7.11.1960. The first appellate court by the revised judgnent
dated the 5th August, 1961 in A S. No. 21 of 1961 reversed
the decree. The second appeal preferred by the plaintiff was
dismssed by the H-gh Court in S.A No. 426 of 1965 on
31.1.1969., However, the Division Bench of the H gh Court
al l owed the Letters Patent Appeal filed by the plaintiff.

3. It is necessary to set out few facts for the purpose
of this appeal. The suit property having an extent of 13
acres and 42-1/2 cents originally belonged to one Dasu
Reddi. He conveyed possession of the land to one Varada
Reddi under an oral agreenent of sale on 10.7.1946. A deed
of sale was drawn up on 17.7.1947, but Dasu Reddi died
before it could be registered. Thereafter his sons Rajaram
Redd
196
and Ramal i nga Reddi executed Ex. ‘A. 1 sale deed in favour of
Muni subba Reddi on 6.10.1949. Varada Reddi, aggrieved,
instituted O'S. No. 78 of 1949 agai nst ‘Muni subba Reddi and
his vendors for specific performance of the contract for
sal e, asserting his possession in pursuance of the agreenent
dated 10.7.1946. Varada Reddi died pending the suit. M-
thukri shna Reddi was inpl eaded as hi's | egal representative.
That suit was decreed in his favour on 13.12.1952. The
decree becane final, but was not executed.

4. In the present suit the plaintiff Minisubba Redd
alleged that he was put in possession of the land by M-
t hukri shna Reddi after the said decree under an arrangenent
evidenced by Ex. A 4 dated 12.12.1955 and while in posses-
sion, the defendants Achal Reddi and others trespassed into
the property in 1956. Achal Reddi contested the suit denying
the petitioner’'s title and the all eged trespass and claimng
that Muthukrishna Reddy had orally transferred his rights
and conveyed possession to him for val uabl e consi deration.

5. The trial court in granting the petitioner a decree
for possession found that the plaintiff’s title  under’  the
sal e deed of 1949 as against his vendors was made  perfect
and title did not pass to Miuthukrishna Reddi as he did not
choose to execute the decree and the petitioner was in
possession wthin 12 years prior to the suit. It was found
that the first defendant Achal Reddi has no title to the
suit property and that he is not in possession of the sane.
The first appellate court by the judgnent dated 5.8.1964
rendered after the remand considered the question of title
as well as possession and hel d:

"I'f Mt hukrishna Reddi had enforced the decree
in OS. No. 76/1949 for specific perfornmance
against the plaintiff and his vendors, that
would have put an end to the title of the
plaintiff wunder Ex. A 1. As already stated,
the decree was allowed to |apse leaving the
title of the plaintiff under Ex. A 1 unaf-
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fected. The title that vested in the plaintiff
on 6.6.1949 continued to remain wth him
thereafter for the above reasons. As agai nst
this, the defence contention that the 1st
def endant under an oral agreenent, becamne

the owner of the properties cannot stand. M
finding, therefore, is that the plaintiff has
title to the properties under Ex. A 1."

The | earned Judge, however, found that the plaintiff was
not in possession of the suit land in 1955 and the plaintiff
havi ng neit her
197
proved possession nor dispossession at anytine was not
entitled to a decree.

6. In S.A No. 426 of 1965 these concurrent findings of
the trial court as well as the first appellate court on the
question of plaintiff’stitle had not been challenged. The
only question raised therein and considered by the |earned
Singl e Judge  was whether the plaintiff was in possession
within 12 years of suit in order to enable him to recover
possessi on__and whether for that purpose he could say that
his vendors and before him Dasu Reddi were in possession of
the property and consequently he could add that period to
the period before 6.6.1949, the date of sale in his favour
The Ilearned Judge was of the viewthat if Varada Reddi’s
possession was perm ssive, then the possession should be
deened to have continued with the original owner Dasu Redd
and thereafter his sons, but if on the other hand the pos-
session of Varada Reddi was adverse even as ‘against the
original owner, the plaintiff would not be entitled to add
the period before 6.6.1949 and such possession could not
enure to his benefit. After referringto the decision in
Annamal ai Chettiar and Another v. ~Mithiah Chettiar and
Anot her, [|LR 19651 Madras 254 the learned Judge held that
Varada Reddi’'s possession was adverse to Dasu Reddi | from
10.7.1946, on the assunption that a sale had been effected
orally even on 10.7.1946 | eaving only execution of the sale
deed to be done later. This assunption of the | earned Single
Judge was found to be faulty by the D vision Bench

7. The Division Bench noticed that all that the plain-
tiff has to prove is that he or his predecessor-in-title was
in possession at any time between 11.2.1947 and 11.2.1959.
I f between 11.2.1947 and 17.7.1947 the possessi on of ~Varada
Reddi was possession held on behalf of Dasu Reddi ~then it
could be held that the plaintiff's predecessor-in-title had
been in possession within 12 years prior to the suit. The
Di vi sion Bench held that the transaction of 10.7.1946 was in
fact and in law only an oral agreenent for sale and that on
the assunption that it was an oral sale the learned Single
Judge failed to apply the legal position as enunciated in
Annamal ai v. Mithiah, (Supra). They observed that possession
as held by Varada Reddi subsequent to 10.7.1946 and  before
he instituted the suit in 1949 for specific performance was
in the consciousness that it was only possession on behalf
of the real owner. Even if the execution of an infructuous
sale deed on 17.7.1947 by Dasu Reddi in favour of Varada
Reddi is assuned to have altered the conpl exi on of events in
any manner, the possession by Varada Reddi from 1.7.1946
upto 17.7.1947 at least was clearly possession held on
behal f
198
of Dasu Reddi, the predecessor-in-title of the plaintiff. If
the plaintiff's predecessor had been in possession of the
suit property on 17.7.1947, that is to say within 12 vyears
prior to the institution of the present suit on 11.2.1959,
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there can be little doubt that the plaintiff nust succeed on
the question of possession as well. In this viewthe judg-
nment of the |learned Single Judge was reversed.

8. There is no controversy that the plaintiff has to
establish subsisting title by proving possession within 12
years prior to the suit when the plaintiff alleged dispos-
session while in possession of the suit property. The first
appel l ate court as well as the second appellate court pro-
ceeded on the basis that the plaintiff is not entitled to
succeed as such possessi on has not been proved. The concur-
rent findings that the plaintiff had title inspite of the
decree for specific performance obtained against him when
that decree had not been executed are not assailed by the
appellant in the H gh Court. The appellant cannot, there-
fore, urge before us on the basis of the findings in the
earlier suit to which he was not a party that Ex. A 1 sale
deed i s one wi thout consideratioon and does not confer wvalid
title on the plaintiff. The sole question that has been
consi dered by the High Court is that of subsisting title. W
have to ' consider whether the question of law as to the
character - of ~the possession Varada Reddi had bet ween
10.7.1946 and 17.7.1947 is adverse or only permssive. 1In
the case of an agreenment of sale the party who obtains
possessi on, acknow edges title of the vendor even though the
agreenment of sale/may be invalid. It is an acknow edgenent
and recognition of the title of the vendor  which excludes
the theory of adverse possession. The well-settled rule of
law is that if person is in actual possession and has a
right to possession under a title involving a due recogni-
tion of the owner’s title his possession w |l not be regard-
ed as adverse in |law, even though he clains under another
title having regard to the well recognised policy " of |aw
that possession is never considered adverse if it is refera-
ble to a lawful title. The purchaser who got toto possession
under an executory contract of sale in a perm ssible charac-
ter cannot be heard to contend that his possession was
adverse. In the conception of adverse possession there is an
essential and basic difference between a case in which the
other party is put in possession of property by an outright
transfer, both parties stipulating for a total divestiture
of all the rights of the transferor in the property, and .in
case in which, there is a mere executory agreenent of trans-
fer both parties contenplating a deed of transfer “to be
executed at a later point of tinme. In the latter case the
principle of estoppel applies estopping the transferee  from
contending that his possession, while the contract renained
executory in stage,

199

was in his own right and adversely against the transferor
Adver se possession inplies that it comenced in wong and is
mai nt ai ned agai nst right. Wen the commencenent and continu-
ance of possession is legal and proper, referable to a
contract, it cannot be adverse.

9. In the case of an executory contract of sale where
the transferee is put in possession of the property in
pursuance of the agreenment of sale and where the parties
contenpl ate the execution of a regular registered sale deed
the aninus of the purchaser throughout is that he is in
possessi on of the property belonging to the vendor and that
the forner’'s title has to be perfected by a duly executed
regi stered deed of sale under which the vendor has to pass
on and convey his title. The purchaser’s possession in such
cases is of a derivative character and in clear recognition
of and in acknow edgenent of the title of the wvendor. The
position is different in the case where in pursuance O an
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oral transfer or a deed of transfer not registered the owner
of a property transfers the property and puts the transferee
in possession with the clear aninus and on the distinct
understanding that fromthat time onwards he shall have no
right of title to the property. In such a case the owner of
the property does not retain any vestige of right in regard
to the property and his nental attitude towards the property
is that it has ceased to belong to him altogether. The
transferee after getting into possession retains the sane
with the clean aninmus that he has become the absolute owner
of the property and in conplete negation of any right or
title of the transferor, his enjoynent is solely as owner in
his right and not derivatively or in recognition of the
title of any person. So far as the vendor is concerned both
in mnd and actual conduct, there is a total divestiture of
all his right, title andinterest in the property. This
applies only in a case where there is a clear manifestation
of the intention of the owner to divest hinself of the right
over the property. On the other hand in the case of an
executory contract the possession of the transferee unti
the date of registration of the conveyance is permssive or
derivative and in law is deenmed to be on behal f of the owner
hinsel f. The correctness of the decision in Annamalai V.
Mut hi ah (supra) cannot, therefore, be doubted.

10. The parties are concluded by the finding of the
Division Bench that the transaction of° 10.7.1946 between
Dasu Reddi and Varada Reddi is only an agreement for sale
and not an oral sale of the property. If that be so the
possessi on of Varada Reddi in pursuance of such an agreenent
of sale and in the expectation that there would be a com
plete divestiture of all therights of the owner in his
favour on execution of a regular sale deed, until the execu-
tion of the sale deed,

200

was only possession on behal f of Dasu Reddi. Such possession
havi ng been within a period of 12 years prior to the present
suit, the plaintiff succeeds in having established the
possession of his predecessor-ininterest within 12 /years
prior to the date of the suit. The plaintiff is, ~therefore,
entitled to a decree in his favour. The decision of the
Letters Patent Bench of the High Court is correct and we
confirm the sanme. The appeal is accordingly dismssed wth
costs.

G N Appeal dismi ssed.
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