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ACT:

Gujarat Tax on Luxuries (Hotels & Lodgi ng Houses) Act,
1977/ Tami| Nadu Tax on Luxuries in Hotels & Lodging Houses
Act. 1981/ Karnataka Tax on Luxuries (Hotels & Lodging
Houses) Act, 1979/ West Bengal Entertai nments and Luxuries
(Hotel s & Restaurants) Tax Act, 1972: Tax on |uxury provided
in hotels, |odging houses and restaurants--State  Legisla-
tions-- Conpet ency of - - Tax on nmeans of provi di ng
[ uxury--Permssibility of.

Constitution of India, 1950: Articles 246, 301 and
Schedule WVII. List 11 Entry 62. Tax on luxuries enjoyed in
hotel s, | odgi ng houses and restaurants--Validity of--Wether
i npedes freedom of trade.

Statutory Interpretation: Legislative entry--To be
construed widely and liberally to include —ancillary and
subsidiary matters.

Words and Phrases. ’Luxury’--Meani ng and scope of.

HEADNOTE

Clause (a) of s. 2 of the Gujarat Tax on Luxuries
(Hotel s and Lodgi ng Houses) Act, 1977, defines "charges. for
| odgi ng" to include charges for airconditioning,  tel ephone,
television, radio, nusic and extra beds, and the like, The
Expl anati on appended thereto makes the decision of ‘the State
Government on any dispute in that behalf final. Cause (e)

defines ’'luxury provided in a hotel’ to nean acconmpdation
the charges for which, including charges for airconditioning
etc. but excluding charges for food and other anenities, is

not less than thirty five rupees per person per day. Section
3 prescribes the rates of tax at certain percentage of the
| odgi ng charges per person per day recovered by proprietors
of hotels and | odgi ng houses from persons | odging therein.
Sub-section (3) of s. 4 provides that where |uxury provided
in a hotel to any person, not being an enployee of the
hotel, is not charged at all, or is charged at concessiona
rate, then also there shall be levied and collected the tax
on such luxury, as if full charges for such |uxury were paid
to the proprietor of the hotel.
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It was contended for the appellants that Entry 62 of
List Il of Schedule VII to the Constitution providing for
taxes on luxuries contenplates and takes within its sweep a
tax on goods and articles in their aspect and character as
"luxuries’, which does not include services and activities,
the levy on the services for |odging provided at the hotels
was, therefore, ultra vires the State power under the said
entry; that the 'leaf criterion distinguishing [uxury being
a special attribute or quality of the commodity O the
services, as the case may be, and not the quantitative
difference in the price, the inpost has no relation to the
concept of luxuries in'the legislative entry; that the
scheme of the Act in so far as it nmakes no distinction
bet ween the conponents-of the services, which include both
necessities and conforts, as distinguishable from |uxuries,
the I evy on such conposite subject matter was bad; that the
expression "and the like" in the definition of "charges for
l odging" /in s. 2(a) was vague and irrational and read wth
the explanation thereto, which renders the decision of the
State Government on what constitutes "lodging charges”
final, was an unreasonable restriction. violative of Article
19(1)(g), that s. 4(3), which provides that the |uxury
provided free or at concessional rates be taxed as if the
full charges were deened to have been received was unreason-
able and offends Article 19(1)(g), and that the luxury tax
i nposed on the charges for |odging has the direct and i me-
diate effect of restricting the freedomunder Article 301 of
the Constitution as it directly inpedes the right of inter-
course throughout the territories of India.

Simlar contentions were raised in the wit peti-
tions’ chall engi ng the anal ogous provisions of the Tam | Nadu
Tax on Luxuries in Hotels and Lodgi ng Houses Act, 1981 and
the Karnataka Tax on luxuries (Hotels and Lodgi ng | Houses)
Act, 1979.

In the wit petition challenging s. 4 of the Wst Benga
Entertainments and Luxuries (Hotels and Restaurants) Tax
Act, 1972 which fixes the liability to pay tax on'the pro-
prietor of the hotel anti restaurant on the basis of the
floor area as well, it was contended that the means of
providing luxury by itself does not provide the -nexus be-
tween the taxing power and the subject of tax, and that ~the
power to levy a tax on the nere existence of the provision
for luxury without its actual and not nerely a notional  or
potential consunption or utilisation was beyond the scope of
the legislative entry and al so violative of the fundanental
ri ght under Article 19(1)(qQ).

Di sm ssing the appeals and wit petitions,
895

HELD: 1.1 The entries in the Legislative List should not
be read in a narrow or pedantic sense but must <“be given
their fullest meaning and the wi dest anplitude and be held
to extend to all ancillary and subsidiary matters which can
fairly and reasonably be said to be conprehended in them
[ 906F]

1.2 So read, the concept of a tax on 'luxuries’ in Entry
62, List Il cannot be linmited nerely to tax things tangible
and corporeal in their aspect as ’'luxuries’. The entry
enconpasses all the nmanifestations or emanations, the notion
of ’luxuries’ can fairly and reasonably be said to conpre-
hend. The el enent of extravagance or indul gence that differ-
entiates ’'luxury’ from’'necessity’ cannot be confined to
goods and articles. It can also be found in the quality of
services and activities. An airconditioned space, whether in
a hotel or in a restaurant, is a luxury by itself. People
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enter into these spaces with a viewto enjoy, anuse or
entertain thensel ves. [908CE, 906(C]

A.B. Abdul Kadir & Os. v. State of Kerala, [1976] 2 SCR
690; Western India Theatres Ltd. v. The Cantonment Board,
Poona Cantonment, [1959] 2 Supp. SCR 63 and State of Bomnbay
v. R MD. Chanarbaugwalia [1957] SCR 874, referred to.

Spences Hotel Private Ltd. & Anr. v. State of West
Bengal , [1975] TLR 1890, approved.

A.S. Bava v. State of Kerala, [1971] T.L.R 512, overrul ed.

2.1 The ideas of luxury or necessity are necessarily
relative ideas and require to be understood in the context
of contenporary standards of living. What m ght have been a
luxury sone decades ago might cease to partake of that
character now. Wiat is luxury today mght be considered a
necessity a decade or so later. A nunber of factors have to
be taken into account in adjudging a luxury. [911H 912(

A.B. Abdul Kadit & O's. v. State of Kerala, [1976] 2 SCR
690, referred to

2.2 I'n the instant case, legislature has chosen to
identify the luxury by the statutory standards prescribed by
it. According to the legislative assunption, price does
becorme evi dence of the special quality on the basis of which
| uxuries could be distinguished and that some special quali-
ty is attributable to goods and services through the neans
of the price. Quality and price, in the |legislative assess-
ment can thus be
896
assuned to have a logical interrel ationship. This cannot be
held to suffer fromthe vice of irrationality. [912DE]

2.3 In the context of |odging accompdation and the
services that go with it, the concept of luxury would neces-
sarily be a conprehensive idea taking into account the
various conponents of the services. Differences of ' degree
can at particular stage becone differences of kind. The
conposite elenents of |odging accommodation and services
associated with it cannot be broken-into conponents so as to
di stingui sh sone conponents as necessities, sone others as
conforts and yet others as |uxuries. Even necessities and
conforts which have to themthe additional elenent of undue
el egance to a point of extravagance and indul gence might
becorme | uxuries. [912G 913A]

It cannot, therefore, be said that thereis nothing in
the law which identifies or distinguishes luxury on the
basis of any special attribute apart fromthe price factor.
[913B]

3.1 The nmere absence of a corrective machinery by way of
appeal or revision, to rectify an adverse order made by an
authority on whom power is conferred or the existence of a
provision inparting finality in a statute by  thenselves
woul d not be conclusive so as to render the conferment of
power per-se unreasonable and arbitrary rendering the provi-
sion unconstitutional. [913F]

Babu Bhai v. State of CGujarat, [1985] 2 SCC 732, referred
to.

Corporation of Calcutta v. Calcutta Tramnvays Co., [1964]
5 SCR 25, distinguished.

3.2 In the instant case, there are in-built checks on
the power under Explanation to s. 2(a). The expression "and
the 1like" occurring in the section when construed ejusdem
generis indicates that the class of itenms envisaged by the
precedi ng words was not exhaustive of the genus. The Legis-
lature, therefore, has supplied these words so as to bring
in any other itemof the same class of genus. This, by
itself, is a clear guide for the exercise of the power.
[ 914B]
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3.3 Another relevant consideration is the identity and
status of the repository of the power. The power in the
instant case is given to a high authority like the State
CGovernment. It cannot, therefore, be said that the power is
an uncanal i sed power and is an arbitrary or unreasonabl e one
so as to fall under Article 19(1)(g). There are statutory
gui des
897
governing its exercise and the guidelines are covered by
wel | -settled principles of interpretation. [914C]

4. The deeming provision in s. 4(3) of the Act does not
apply to cases where accommodation is provided free or at
concessional rates to ‘the enployees of the hotel. This
provi sion, which nmerely states that where the usual | odging
charges are not collected for providing the | odgi ng accommo-
dation, tax shah be payable as if the usual charges had been
collected is a provision against evasion. It cannot, there-
fore, be said to he unreasonabl e. [914EF]

5.1 Freedom under Article 301 is a great freedom one of
the wutnost significance to econonmic unity of the nation
However, taxes can and do sonetines constitute restrictions
on the said freedom But such restrictions nmust stem from
the provisions of the law. inmposing the tax which could be
said to have a direct and imedi ate effect of restricting
the free flow of trade, comrerce and intercourse. [916F, E]

5.2 In the instant case, it has not been shown how a tax
on luxuries enjoyed by a person in ahotel was either dis-
crimnatory or has the direct and inmedi ate effect of inped-
ing the freedom of intercourse. 1t cannot thus be said to
offend Article 301 of the Constitution. [916G

Atiabari Tea Co. v. State of Assam [1961] 1 SCR 809;
Firm A T.B. Mehtab Majid & Co. v. State of Madras, [1963]
Supp. 2 SCR 435; Gratwick v. Johnson, [1945] 70 CLR 1;
Bal dwin v. GAF Inc., [1934] US 511 and Grannall v. Marrick-
ville Margarine Pty. Ltd., [1955] 93 CLR 55, referred to.

6.1 Section 4 of the West Bengal Act cannot be said to
be beyond the legislative entry. The taxable event need not
necessarily be the actual utilisation or the actual consunp-
tion, as the case may be, of the luxury. So long as the
| egi sl ation has reasonabl e nexus with the concept of "Ilux-
uries" in the broad and general sense.in which the expres-
sions in legislative tests are conprehended, the |egislative
conpetence extends to all matters with respect to that field
of topic of legislation. In the instant case, provision for
"luxury’ in a hotel or restaurant anenable to a potentia
consunpti on does provide the nexus. [909C, 910F, E, H|
Bhagwan Dass Jain v. Union of India, AIR 1981 SC 907, re-
ferred to.

Ramesh Waman Toke & Ors. v. The State of Mharashtra,
Al R 1984 Bonbay 345, overrul ed.

898

6.2 If the provider of the luxury is also independently
amenable to the tax, the further restriction on the power
would tend to cut into the plenitude of the field of legis-
lation. If the idea of "luxuries is required to be .so wde
as to comprehend in it every aspect which can fairly and
reasonably be said to be enbraced by it, then the said
taxing power under the Entry cannot be limted or condi-
tioned in any manner what soever. [911A]

6.3 Once the legislative conpetence and the nexus be-
tween the taxing power and the subject of taxation is estab-
lished the other incidents are matters of fiscal policy
behind the taxing |aw. The actual neasure of the tax, which
is a matter of legislative policy and convenience, is not
the sane thing as, and rmust be kept distinguished from the
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subj ect of the tax. [911B]

6.4 The nere excessiveness of a tax or the fact that it
affects the earnings cannot pre-se be held to violate Arti-
cle 19(1)(g). [911 C

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION: Civil Appeal Nos. 338 and
339 of 1981.

From the Judgnent and Order dated 23.7.1980 of the
Gujarat Hi gh Court in S.C A Nos. 405 of 1979 and 1263 of
1978.

Soli J. Sorabjee, N A  Palkhiwala, Lalit Bhasin, Bina
GQupta, S.S. Shroff, Ms.: P.S. Shroff, Ms. Malvika Rajkatia,
R F. Nariman, P.H Parekh, Sanjay Bhartari, MK S. Menon
R K. Dhillon, M. Rohini Chhabra, Ms. Sunita Sharma, M.
Ayesha ~Msra, Harish N Salve and Mukul Midgal for the
Appel | ant s.

K. " Parasaran, Attorney Ceneral B. Datta, Additiona
Solicitor- Ceneral P.S. Poti, GA Shah, Dr. V. Gauri Shan-
kar, S.K. Dhol akia, V. Jagannatha Rao, K. Sudhakaran, M. A.
Subhashini, B.B. Ahuja, HK Puri, A Subba Rao, A'S
Bhasnme, K R Nanbiar, MN Shroff, M Veerappa, R Mhan, R
Ayyanperumal and J./P. Msra for the Respondents.

The Judgrment of the court was delivered by

VENKATACHALI AH, J. In these civil~ appeals and wit
petitions the constitutional validity of |[|egislations of
different States viz., State of CGujarat, State of Taml
Nadu, State of Karnataka and State of West Bengal, i mnmposing
a tax on 'luxuries’ under Entry 62 of List Il of VIl Sched-
ule to the Constitution of India is challenged.

899

Cvil Appeal Nos. 338 and 339 of 1981, wit-petition
Nos. 7990, 9119, 8338, 8339 of 1981 relate to the challenge
to the legislation of the State of @ujarat viz., the Qujarat
Tax on Luxuries (Hotels & Lodging Houses) Act, 1977. Wit
Petition No. 162 of 1982 pertains to the corresponding
| egislation of the State of Tanmi| Nadu viz., Tamil Nadu Tax
on Luxuries in Hotels & Lodgi ng Houses Act, 1981. Wit
petition Nos. 1271 and 1272 of 1982 pertain to the chall enge
to correspondi ng Karnataka Legislation viz., the Karnataka
Tax on Luxuries (Hotels and Lodgi ng Houses) Act, 1979. WP.
No. 5321 of 1985 pertains to the challenge to Wst Benga
Entertainments and Luxuries (Hotels and Restaurants) Tax
Act, 1972. Al these taxingstatutes, except for ~certain
aspects individual to them are anal ogous and the schene of
the legislation is substantially simlar. The variations are
in the differences in the criteria of classification of/ the
hotels to which the Act is applied and the rates of  taxes.
The grounds of challenge are substantially the “sane. An
exami nation of the contentions urged in support ‘of the
chal l enge to one statute would cover the cases of the other
statutes as well.

2. W might take up for consideration, the provisions. of
the Gujarat Act which may be considered as representative of
the legislations on the topic. The constitutional wvalidity
of the Gujarat Act had been assail ed before the Hi gh Court
of Qujarat, which by its judgnment dated 23.7.1980 upheld its
constitutional wvalidity. The judgment of the Hi gh Court is
under appeal in C. A Nos. 338 and 339 of 1981

3. The statenment of objects and reasons in the GQujarat
Legislative Bill states:

"Wth a view to augnenting the
financial resources of the State it is pro-
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posed to levy a tax on luxury provided in
hotels and |odging houses at the rate of
certain percentages of |odging charges recov-
ered by the proprietors of such hotels and
| odgi ng houses from persons | odging therein.
Every acconmmmodation provided in a hot e
or .lodging house the charges for which are
not |ess than rupees thirty-five per day per
person is, for the purposes of the tax, to be
treated as a luxury. This bill seeks to
achi eve that object."

Section 2 is the interpretation clause and defines,

inter alia, the expressions "charges for |odging", "hotel",
“"luxury provided in hotel", "proprietor" occurring in
clauses (a) (d) (e) and (g) respectively. The definitions

are
900

of

901

as foll ows:

"(a) "charges for || odging” i ncl ude
charges for airconditioning, telephone, tele-
vision, radio, nusic and extra beds and the
I'i ke but do not include any charges for food,
drink or other amenities.

(d) "hotel" neans a building or part of
a bui'l di ng where | odgi ng accommodation, wth
or wthout board is, by way of business pro-
vided for a nonetary consideration, and in-
cludes a | odgi ng house;

(e) "luxury provided in a hotel"” neans
accommodati on for lodging provided in a hotel,
the rate of charges for which (including
charges for _airconditioning, tel ephone, tele-
vision, radio, nusic, or extra beds and the
i ke but excluding charges for food, drink and
other anenities) is not less than thirty five
rupees per person per day."

Section 3 is the charging section which pro-
vi des:
"3. (1) Subject to the provisions of 'this Act,
with effect on and fromthe date on which this
Act cones into force, there shall be |levied
and collected fromevery person a tax (to be
known as "luxury tax") in respect of any
luxury provided to himin a hotel, at the
followi ng rates, namely:
(a) Were the charges for 10 per cent of such
char ges.
lodging are thirty five
rupees or nore but not
nore than fifty rupees per
day per person.
(b) Were the charges for Rs.5 plus 20 per cent of
lodging are nore than such charges in excess of
fifty rupees but not nore Rs. 50 per person per day.
than one hundred rupees
per day per person.
(c) Were the charges for Rs. 15 plus 30 per cent
| odgi ng are nore than one of such charges in excess

hundred rupees per day Rs. 100 per person per day
per person.

Provi ded that where charges for
lodging are levied otherwise than on daily
basis or person, then, for the purpose of
determining the tax liability of any person
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under this section, the charges shall be
conputed as for a day and per person, based on
the period of lodging for which charges are
payabl e and the nunber of persons actually
| odging or permitted to | odge according to the
rule or custom of the hotel:

Provi ded further that where any
charges for lodging are paid by any person
other than a citizen of India in any foreign
exchange, then such person or where such
charges are paid by any person or class of
persons as the State Government may, by order
direct such as foreigners staying as guests in
I ndia of any Governnent or of any Corporation
or Company owned or controlled by Governnent,
or such other person as in the opinion of the
State CGovernment it is expedient in the public
i nterest” to exempt, then such person or per-
sons ~shall be exenpt fromthe paynment of the
t ax.

(2) Wiere luxuryis provided in a hotel to
representatives or enployees of any conpany
and charges for such luxury are to be borne by
the conpany, there shall be levied and col-
| ected the tax from such conpany.

Explanation: In this sub-section "Conpany"
nmeans any body corporate and includes a firm
or other association of persons.

(3) The tax payable under this section shal
be collected by the proprietor and be paid
into a Governnent treasury withinthe tinme and
in the manner provided inthe Act.

(4) In conputing the amount of tax' payable
under this section, the amount shall, if it is
not a nultiple of five paise, be increased to
the next higher multiple of five paise."
Section 4 provides for the node of collecting
of tax. It provides:

"4, (1) Were the rate of charges for /|uxury
provided in a hotel is inclusive of the
charges for food or drink or other —amenities,
if any (being anenities referred to in clause
(e)

902

of section (2), then the Collector may,  from
time to tine, after giving the proprietor an
opportunity of being heard, fix separate rates
of charges for such luxury and for food or
drink or other anenities, if any, being aneni-
ties referred to in clause (e) of section 2
for the purpose of calculating the tax ' under

this Act.
(2) Were, in addition to the charges for
luxury provided in a hotel, service charges

are |levied and appropriated to the proprietor
and not paid to the staff, then, such charges
shal |l be deenmed to be part of the charges for
| uxury provided in the hotel.

(3) Wiere luxury provided in a hotel to any
person (not being an enpl oyee of the hotel) is
not charged at all, or is charged at a conces-
sional rate, then also there shall be levied
and collected the tax on such luxury, as if
full charges for such luxury were paid to the
proprietor of the hotel.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 18

(4) Were luxury provided in a hotel for a
speci fied nunber of persons is shared by nore
than the nunber specified, then, in addition
to the tax paid for luxury provided to the
speci fied nunmber of persons, there shall be
levied and collected separately, the tax in
respect of the charge made for the extra
per sons accomuodat ed.
(5) Were any proprietor fails or neglects to
collect the tax payable under this Act, the
tax shall be paid by the proprietor as if the
tax was recovered by the proprietor from the
person to whomthe luxury was provided and who
was accordingly liable to pay the sane."
Section 5, 6, 7, 8, 9, and 10, respectively refer to the
returns to be filed by every proprietor liable to pay tax
under the Act;the assessnent and collection of tax; the
i mposition of _penalty; the paynent of tax and penalty;
appeal s and revi sion.

Secti'ons 13 and 14 speak of offences and offences by
conpani es. Sec. 15 pertains to the compoundi ng of offences.
Sec. 17 confers power of inspection of accounts and docu-
ments and of search and seizure. Sec. 21 confers the power
to make Rul es.

903

4. The Cujarat Act seeks to levy atax at certain per-
centages of the | odging charges recovered by the proprietors
of the hotels and l'odgi ng houses from persons l.odging there-
in treating the |odgingaccommodation for which  charges of
Rs.35 or nore per day per person as a taxable |luxury. The
schenme of the West Bengal Act is slightly different in
regard to the scope of the charge to be given effect to
under that 'Act’'. The levy there is not confined to the
| odgi ng charges recovered from persons lodging in the ho-
tels, but on the basis of the provision for luxury and not,
as in the case of the other legislation, as the | odging-
charges actually paid by the |odgers. Section 4 of the West
Bengal Act provides:

"4, Liability for luxury tax. There shall be
charged, levied and paid to the State ~ Govern-
ment a luxury tax by the proprietor of every
hotel and restaurant in which there is provi-
sion for luxury and such tax shall be -cal cu-
| at ed-

(a) in the case of a restaurant at
the rate of an annual sum of rupees three
hundred for every ten square nmetres or part
thereof in respect of so much of the floor
area of restaurant which is provided 'with

X X
[ uxury, and

(b) in the case of a hotel at. such
rate not exceeding fifteen per centumon the
daily charges of a roomprovided with luxury
as may be notified by the State Governnent in
the Oficial Gazette."

One of the contentions, which is peculiar to the West Benga
Act is that the inmpost on the mere possibility of enjoynent
of a ’'luxury’ cannot be taxed.

5. W& have heard Shri Soli J. Sorabjee, Senior Advocate,
Shri F. Narinman, Shri Harish Salve, Advocates for petition-
ers and Shri P.S. Poti, and Shri Shah, |earned Senior Advo-
cates, for the respondents.

On the contentions urged at the hearing in support of
the challenge, the follow ng points arise for consideration
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(a) The Taxation-Entry 62 of List 11 providing for
taxes on "luxuries" contenplates, and takes wthin its
sweep, a tax on goods and articles in their aspect and
character as luxuries and
904
dose not include "services" or "activities". The levy on the
services for |odging provided at the-hotels, is, therefore,
beyond the scope of Entry 62 List I1.

(b) Section 4 of the West Bengal Act which envisages a
tax on the nere existence of the nmeans of providing the
| uxury-independently of its utilisation--is outside Entry 62
List II.

(c) The real criterion distinguishing "luxury’ is the
special attribute or quality of the coomodity or the serv-
ices, as the case nay be, and not the price-factor sinplic-
iter. The essential distinguishing attribute is a qualita-
tive one. Distinction based purely on the quantitative
difference in the priceis not a rational <criterion to
identify "luxuries’. The inpost based on the nere criterion
of price which has no relation to the concept of |uxuries,
is ultra-vires the State power under Entry 62 List I1.

(d) The scheme of the Act in so far as it makes the
price and not quality, the sole basis for identification of
the subject of the tax, makes no distinction between the
conponents of the/services which include both necessities
and conforts, as distinguishable, from”’|luxuries'. Levy on
such conposite subject-matter is bad.

(e) The expression 'and the like in the definition
of "charges for |odging" in sec. 2(a) is vague and irration-
al and read with the expl anation, which renders the decision
of the State Governnent on what constitutes "l odging-
charges" final, is an unreasonable restriction, violative of
Article 19(1)(9).

(f) Sec. 4(3) which provides that tax in respect of
accommodation provided free or-at concessional rates be
taxed as if the full charges were deenmed to have been re-
ceived, is unreasonable and offends Article 19(1)(g).

(g) The "luxury" tax inposed on the charges for /| odg-
ings has the direct and i medi ate effect of restricting the
freedom under Article 301 of the Constitution-as it directly
i npedes the right of "intercourse" through out the territo-
ries of India.

5. Re: Contention (a)

The argurments of |earned counsel on the first three conten-
tions

905

require to be considered together as these contentions
thensel ves have certain over-|apping areas anongst them
Basically, the question is as to what constitutes 'luxuries’
as the subject of a tax under Entry 62, List Il, and second-
'y, whether providing of accommpdati on for |odging.in hotels
or | odgi ng-houses, even if the accommodation could be said
to be '"luxuries’ in a colloquial sense, could be the subject

of a tax under Entry 62 of List Il. Shri Sorabjee contended
that the concept of a tax on 'luxuries’ contenplates a tax
on articles and goods, like jewellery, perfunes, |liquors,
tobacco etc., in their character and attribute as articles

of luxury. The idea, it is urged, does not include services
or activities as falling within the concept of luxuries as a
subject of taxation. The CGujarat H gh Court dealing wth
this contention held that the contention, if accepted, would
di m nish the content of the Entry and reduce its scope from
"taxes on luxuries" to "taxes on articles of luxuries". Shr

Sorabj ee, however, submitted that the High Court was in
error in its understanding of the inport of the concept of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 18

"luxuries’” in Entry 62 as a subject of tax. The |earned
counsel also referred to the followi ng observations of the
H gh Court of Bombay in State of Bonbay v. R MD. Chanar-
baugwalia & Ors., AIR 1956 Bom 1 at page 11
"Wth regard to luxuries it is significant to
note that the plural and not the singular is
used, and the luxuries in respect of which a
tax can be inposed under entry 62 is a tax on
goods or articles which constitute |uxuries,
and it is again significant to note that the
topic of luxuries, only isto be found in
entry 62 in the taxation power and not in
either entry 33 or 34. That clearly shows
that, what was contenplated was a tax on

certain _articles or goods constituting |uxuries

and not legislation controlling an
activity which may not be a necessary activity but rmay be
necessary and i n"that sense a |uxury."

(Enphasi s suppl i ed)

It is to be noticed that the decision of the Bonbay Hi gh
Court in-which the above observation occurs was over-ruled
by this Court in State of Bonbay v. R MD. Chanmarbaugwali a,
[1957] SCR 874. The inpugned State Legislation which the
H gh Court had struck down was held to be a valid piece of
| egislation wunder/ Entry 62, List Il. In the light of the
decision of this Court in the case, the observations of the
| earned Chief Justice of the Bonbay High Court excerpted are
rendered i napposite. Indeed, a view simlar to the one taken
by the Bombay Hi gh Court as to the concept of ’'luxuries’ in
Entry 62 of List
906
Il was taken by the Kerala High Court in A S. Bava v. State
of Kerala, [1971] Tax L.R 512. However, the views of the
Bonbay and Keral a Hi gh Courts were referred to and di ssented
fromby the Calcutta H gh Court.

In Spences Hotel Private Ltd. and another v. State of
West Bengal , [1975] TLR 1890 at 1892 it is held:

"In these prem ses, we are of opinion that /'Iux-
uries’ in Entry 62 of List Il should not be confined to
articles or objects of luxury alone. In viewof the socia
and economnic structure of our country there can be no doubt
that an air-conditioned space whether ina hotel or in a
restaurant is a luxury by itself. People enter into  these
spaces for enjoynent of a luxury. In fact, the —anbit  of
Entry 62 which includes taxes on entertainments, anusements,
betting and ganbling, shows that a tax |evied under Entry 62
cannot be restricted to certain articles only but may also
be extended to things incorporeal. The confort that a person
derives in a hot sumer day in an airconditioned space is a
uxury ’'particularly in the context of the conditions in
which the nasses live in India today. In our opinion, the
State legislature is conmpetent to inpose a tax on this
[ uxury."

For reasons we shall state presently, we approve the view
taken by the Calcutta H gh Court.

6. W are dealing with an Entry in a Legislative List.
The entries should not be read in a narrow or pedantic sense
but nust be given their fullest nmeaning and the widest
anplitude and be held to extend to all ancillary and subsi d-
iary matters which can fairly and reasonably be said to be
conprehended in them

In the Wstern India Theatres Ltd. v. The Cantonnent
Board, Poona Cantonnent, [1959] 2 Supp. SCR 63, this court
was dealing with the scope of the power of the Provincia
Legi sl ature under Sec. 100 of the Govt. of India Act, 1935,
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with respect to Entry 50 in Schedule VII of the said Act, to
nake |aws with respect to "taxes on |uxuries including taxes
on entertainnments, anusenents, betting and ganbling". The
contention of the appellant in that case was that the entry
aut horised a law inmposing taxes on persons who received or
enjoyed the luxuries etc. and that no | aw nmade with respect
to that Entry could inpose a tax on persons who provide the
[ uxuries, entertai nment or anusenents. It
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was contended that those who provide the luxury-etc., did
not thensel ves receive or enjoy the luxury or entertainment
or amusenent, but were sinmply carrying on their profession
or trade and were not anmenable to be taxed under that Entry.
Rej ecting the argunent it was said:

R In view of this well established rule of interpre-
tation, there can be no reason to construe the words 'taxes
on luxuries or entertai nments or amusenents’ in entry 50 as
having ~a restricted neaning so as to confine the operation
of the law to be nmade thereunder only to taxes on persons
receiving the |luxuries, entertai nnents, or anusenents. The
entry contenplates luxuries, entertainments, and anusenents
as objects on which the tax i's to be inposed. If the words
are to be so regarded, as we think they nust, there can be
no reason to differentiate between the giver and the receiv-
er of the luxuries, entertainnents, or anmusenents and both
nay, with equal propriety, be nade anenable to t he

(Enphasi-s suppli ed)
The concept of ’'luxuries’ as a subject of tax was not con-
fined to those who received or enjoyed the lLuxury. It could
be on those who provided it.

In Encycl opaedia Britannica the neaning of ‘the word

"luxurytax’ is set-out thus:
"Luxury tax: A tax on conmpdities or ~services that are
considered to be luxuries rather than necessities. Mdern
exanpl es are taxes levied on the purchase of jewelry, ' per-
fume and tobacco."

In Webster’'s Conprehensive Dictionary, Internationa

Edition, the word 'luxury' is defined:
"Luxury: 1. A free indulgence in the pleasures that gratify
the senses. 2. Anything that mnisters to confort or pleas-
ure that is expensive or rare, but is not necessary to life,
heal th subsi stence, etc; a delicacy."

Luxury connotes extravagance or indul gence, as distin-
gui shed fromthe needs and necessities of life.
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"The New Dictionary of Thoughts’ has these thoughtfu
things to say of "luxury":

"On the soft bed of luxury nopst kingdons / have
expired. - - Young.

Unl ess we are accustoned to themfromearly youth,
spl endid chanbers and el egant furniture had best be left to
peopl e who neither have nor can have any thoughts.--Goethe."

"War destroys nen, but |uxury destroys mankind  at
once, corrupts the body and the mnd."--Crown.

The concept of a tax on 'luxuries’ in Entry 62, List I
cannot be linmted nmerely to tax things tangi ble and corpo-
real in their aspect as 'luxuries’. It is true that while
frugal or sinple food and nedicine nay be classified as
necessities; articles such as jewellery, perfune, intoxicat-

i ng-liquor, tobacco, etc., could be called articles of
uxury. But the legislative entry cannot be exhausted by
these cases, illustrative of the 'concept. The entry encom

passes all the manifestations or emanations, the notion of
"luxuries’ can fairly and reasonably be said to conprehend.
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The elenment of extravagance or indul gence that differenti-
ates 'luxury’ from’'necessity’ can not be confined to goods
and articles. There can be elenents of extravagance or
i ndul gence in the quality of services and activities.

In A B. Abdul Kadir & Os. v. State of Kerala, [1976] 2
SCR 690 at 699- 700 Khanna J. said:

" The word "luxury" in the above context has not been
used in the sense of sonmething pertaining to the exclusive
preserve of the rich. The fact that the use of an article is
popul ar anmong the poor sections of the popul ation would not
detract fromits description or nature of being an article
of luxury. The connotation of the word "luxury" is sonething
whi ch conduces enjoynent over and above the necessaries of
life. It denotes sonething which is superfluous and not
i ndi spensable and to which we take with a view to enjoy,
anuse ’'or entertain ourselves. An expenditure on sonething
which is in excess of what is required for economic and
personal well-being woul d be expenditure on |uxury although
the expenditure nmay be of a nature which
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is incurred by a |arge nunber of people, including those not
econonmically well-off ... "

The subm ssion of Shri Sorabjee, if accepted, wll unduly
restrict the scope of the |legislative-Entry which should
ot herwi se have the wi dest and the nost-liberal neaning and
connotation given to /it. Contention (a), in our opinion, 1is
unaccept abl e.

8. Re: Contention (b):

This contention pertains toa provision particular to
the West Bengal legislation. It is urged that in.so far as
Section 4 of the West Bengal Act envisages a tax on the nere
exi stence of the provision for the luxury andis |evied even
if the luxury is not utilised by any person, it was ' beyond
the scope of the legislative entry. It was subnitted that
there must be both a giving and receiving of the luxury and
that a tax on the nere exi stence of the nmeans of providing
the luxury would be insufficient to support a |aw i mposing a
tax thereon. It would, in any event, it is urged, constitute
an unreasonable restriction on the freedom under Article
19(1) (9) .

Reliance was also placed on certain observations .in
Western India Theatres Ltd.’s case (supra). The passage in
the judgnment relied upon by Shri Sorabjee nmerely says that
both the giver and the receiver of the |uxuries are anenabl e
to be taxed. The decision cannot be understood as laying
down the proposition that if there is no actual wutilisation
of the luxury, no tax can be levied on the nere existence of
the provisions made for the prospective or potential utili-
sation of the |uxury.

In support of the proposition that a tax on luxuries
must relate to and be based on an actual utilization of the
luxury and not on the nere existence of the neans of provid-
ing ’'luxury’ Sri Sorabjee placed strong reliance on the
observations of the Hi gh Court of Bonbay in Ranmesh Waman
Toke and others v. The State of Miharashtra, Al R 1984 Bonbay
345, which while dealing with the |egislation under Entry 62

List Il inmposing a tax on entertai nnent held:
o In our opinion, this is not a tax on entertai nment
at all which the State Legislature is entitled to .levy

under item 62 of the State List. In order that the enter-
tainment duty should anbunt to a tax on entertainment it
shoul d be I evied on entertainment which is actually held and
not on enter-
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tainment which is theoretically capable of being held.
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Looking to the provisions which have been exam ned in detai
it is clear to us that the said provisions do not take into
account entertainment that is actually held by the owner of
the touring cinema or the owner of the video exhibition. The
basis on which tax can be validly levied is the fact of
entertainnent. The taxing event is the entertainnent. |If
there is no entertainment at all, the question of |[|evying
entertainnment tax in exercise of the |legislative powers
conferred upon the State Legislature does not arise at all
If the Act purports to levy tax on notional entertainnent
then the exercise of that taxing power nust be held to be
ultra vires the Constitution. This is exactly what has
happened in the instant case."

There mght possibly be sone distinction between the ideas
of ’'entertainment’ and ' luxuries’'. Wth due respect to the
H gh Court, the interpretation that commended itself to the
Hi gh Court would unduly restrict the scope of the |Iegisla-
tive Entry. On such an interpretation, it m ght be possible
for a person to go further and also contend that no ’'enter-
tai nment’ was actually derived. The concept of 'luxuries’ in
the legislative Entry takes within it everything that can
fairly and reasonably be said to be conprehended init. The
actual neasure of thelevy is a matter of legislative policy
and convenience. So |ong as the |egislation has reasonable
nexus with the concept of ’'luxuries’ in the broad and gener-
al sense in which the expressions in | egislative tests are
conprehended. the |egislative conpetence extends to al
matters 'with respect to’ that field of topic of I|egisla-
tion.

The taxable event need not necessarily be the actua
utilisation or the actual consunption, as the case nay be,
of the Iluxury. The contention, in substance, is ‘that the
nmeans of providing luxury, by itself, does not provide the
nexus between the taxing power and the subject of tax and
there nmust be an actual and not nerely a notional or poten-
tial, consunption or utilisation of the luxury. As an in-
stance of what can be said to be fairly and reasonably
conprehended in a legislative Entry, reference may be nmade
to the "notional" income, for purposes of a tax on inconeg,
of a person, froma house-property in his own persona
occupation or a property not actually let. In that context
this CQurt said "that which can be converted into an incone
can be reasonably regarded as giving rise to inconme"  (See:
Bhagwan Dass Jain v. Union of India, AIR 1981 SC 907). A
[uxury which can reasonably be said to be anmenable to a
potential conception does provide the nexus.
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If the provider of the luxury is also independently
anenable to the tax, the further restriction on  the power
suggested by the argunent tends to cut into the plenitude of
the field of legislation. If the idea of "luxuries" is
required to be so wide as to conprehend in it, every aspect
which can fairly and reasonably be said to be enbraced by
it, then, the taxing power cannot be limted to or condi-
tioned in the manner suggested. Once the legislative conpe-
tence and the nexus between the taxing-power and the subject
of taxation is established, the other incidents are nmatters
of fiscal policy behind the taxing |aw. The nmeasure of the
tax is not the same thing as, and nust be kept distin-
gui shed from the subject of the tax.

. So far as the argunent that fundamental rights wunder
Article 19(1)(g) are violated by a levy on a nere provision
for luxury, without its actual utilisation, is concerned it
is settled [aw that the mere excessiveness of a tax or the
fact that it affects the earnings cannot, per-se, be held to
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violate Article 19(1)(g). Contention (b) is not substantia
ei t her.
8. Re: Contentions (c) and (d):

These contentions were somewhat attractively presented
and bear close scrutiny. Shri Sorabjee urged that the con-
cept of "luxuries" is a relative or conparative idea, dis-
tingui shable from"necessities" by the special attribute or
quality of distinction inherent in them The articles or
activities of luxury could be identified as such only by
reason of that inherent distinguishing special-quality or
attribute. The price factor, says |learned counsel, m ght be,
prima facie, an index of that special quality or attribute;
but the price is not itself a substitute for the specia
quality or attribute. Therefore, if what is legislatively
classed as luxury is on the sole basis of the price alone,
then the legislative definition or the nmeans of identifica-
tion of the luxury becones irrational as it has the effect
of substituting price in place of the special quality. The
two are not the sonething. There is nothing in the law, it
is urged, which identifies or distinguishes 'luxury’ on the
basi s of any special attribute apart fromthe price-factor.

This argunent itself recognises that price night be, and
very often is, evidence of quality. The statute proceeds on
the premse that ~any accommodation in.a hotel which is
priced above a certainlevel could reasonably be held to be
of a particular quality distinguishing it fromothers. These
i deas of luxury or necessity are necessarily relative ideas
and require to be understood in the context of the contenpo-
rary
912
standards of living. What m ght have been a ’'luxury’ sone
decades ago might cease to partake of the character now.
What is luxury today nmight be considered a necessity a
decade or so later.

In Abdul Kadir’'s case (supra) it-was observed:

"It may be added that there is nothing static
about what constitutes an article of luxury. The | uxuries of
yesterday can well becone the necessities of today. / Like-
Wi se, what constitutes necessity for citizens of one country
or for those living in a particular climate my well be
| ooked upon as an item of luxury for the nationals of anoth-
er country or for those living in a different climate. A
nunber of factors may 'have to be taken into account in
adjudging a comodity as an article to luxury ...... "

We are presently concerned with the question-whether the
quality or standards of |odgi ng accommodation in hotels can
be called |uxurious by contenporary standards by reason of
the higher standards of charges payable for the accommpda-
tion. Legislature has chosen to identify the luxury by the
statutory standards prescribed by it. According to the
| egi sl ative assunption, price does becone evidence  of the
special quality on the basis of which 'luxuries’ could be
di stingui shed and that sone special quality is attributable
to goods and services through the neans of the price. Quali-
ty and price, in the |legislative assessnent, can be assuned
to have a logical inter-relationship. This cannot be held to
suffer fromthe vice of irrationality.

9. The further contention is that when the price factor is
made the sole criterion for inparting the quality of |uxury
to the | odgi ng acconmodati on, the neans of identification so
adopt ed cease to distinguish areas in the services which are
not luxuries but are really necessities and conforts and the
subject of the tax would conme to include, not nmerely | ux-
uries but necessities and conforts al so. The answer is that
in the context of |odging accommdati on and the services
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that go with it, the concept of luxury would necessarily be
a conprehensive idea taking into account the various conpo-
nents of the services. Differences of degree can at particu-
| ar stage becone differences of kind. The conposite el enments
of lodging acconmpdation and services associated wth it
cannot be broken into conponents so as to distinguish some
conponents as necessities, sone others as conforts and yet
others as |uxuries. Even necessities and conforts which have
to themthe additional elenent of undue el egance to a
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poi nt of extravagance and indul gence m ght becone | uxuries.
Though the argunents on these contentions were not w thout
their interesting facets, we nust, however, express our
inability to accept themas valid argunents against the
constitutionality of the provisions.

Contentions (c) and (d) are accordingly held and an-
swered agai nst the petitioners and the appellants.

10. Re: Contention (e):

The point™ sought to be put across arises out of the
definition of the expression 'charges for lodging’ in sec.
2(a) read with the Explanation to the provision. Sec. 2(a)
defines "charges for |odging" to include 'charges for air-
conditioning, telephone, television, radio, music, extra
beds" and the like". It is contended that the expression
"and the like' is/vague and confers an arbitrary power to
bring to tax an undefined entity. It is further contended
that the Explanation appended to Section 2(a) to the effect
that the decision of the State Governnment on any dispute in
that behalf is final and shall not be called in question in
any court aggravates the arbitrariness and constitutes an
unr easonabl e restriction and is violative of Article
19(1)(g). Reliance was placed on the decision of this Court
in Corporation of Calcutta v. Calcutta Trammays Co., ' [1964]
5 SCR 25.

We are afraid, the argunent overlooks certain relevant
factors bearing on the point. It is, no doubt, true that it
has been held in several cases that the absence of a provi-
sion for a correctivenachinery, by way of appeal “or /revi-
sion, to rectify an adverse order nade by an authority on
whom power is conferred, mght indicate that the power so
conferred is unreasonable or arbitrary. But the corrective-
machinery may itself take several forms and be inherent” or
found in the provisions for confernment of the power them
selves. The nmere absence of a corrective machinery or the
exi stence of a provision inparting finality, by -thenselves,
woul d not be conclusive so as to render the confernent of
power per-se unreasonable and arbitrary rendering the provi-
sion unconstitutional. |In Babu Bhai v. State of Cujarat,
[1985] 2 SCC 732 at 736 this Court said:

. in other words nere absence of a corrective nma-
chinery by way of appeal or revision by itself would
not .make the power unreasonable or arbitrary, much I|ess
woul d render the provision invalid. Regard will have to be
had to several factors, such as, on whomthe power is
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conferred--whether on a high official or a petty officer
what is the nature of the power--whether the exercise there-
of depends upon the subjective satisfaction of the authority
or body on whomit is conferred or is it to be exercised
obj ectively by reference to sonme existing facts or
tests ...... "

There are in-built checks on the power under Expl anation
to sec. 2(a). The expression 'and the like would require to
be construed ejusdem generis. The genus or the class of
items envisaged by the preceding words not having been
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exhaustive of the genus or the class, the |legislature,
therefore, has supplied the words "and the like’ so as to
bring in any other item of the same class or genus. This, by
itself, is a clear guide for the exercise of the power.
Anot her relevant consideration is the identity and status of
the repository of the power. The power is given to a high
authority like the State Governnment. In these circunstances,
it cannot be said that the power is an uncanalised power and
is an arbitrary or unreasonable one. There are statutory
gui des governing its exercise and the guide-lines are gov-
erned by well settled principles of interpretation. There is
no substance in contention (e).

11. Re: Contention (f):

What is assailed here is the deenming provision in sec.
4(3) which brings to charge at the nornal rates cases where
no charge is collected at all for |odging or where conces-
sional rates are charged. The deening provision does not
apply +to cases where accomopdation is provided free or at
commer ci al rates tothe enployees of the hotel. No fault can
be found with this provision which nerely states that where
the usual |odging chargesare not collected for providing
the | odgi ng accommpdation, tax shall be payable as if the
usual charges had been collected. This is a provision
against evasion. There i's no nerit in the challenge to the
validity of this provision. Contention (f) requires to be
rej ected.

12 Re.’ Contention (Qg):

Shri R F. Nariman, |earned counsel, who addressed argu-
ments with particul ar enphasis on this contention submtted
that tax laws are not outside the purview of Part X Il of
the Constitution and that the present tax on lodgings and
accommodations in hotels is violative of the freedom of
"trade, commerce and inter-course" and offends Art.
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301. Learned counsel submitted "that business undoubtedly is
commerce but is something nmore, it i's intercourse". The word
"intercourse" specifically occurs in Art. 301 intending to
give the largest connotation to the concept of conmerce. The
guestion is whether the inpugned tax inposes a restriction
on the freedomunder Article 301. If it does, the further
guestions whether the restriction is reasonable and is
required in public interest and whether Presidential sanc-
tion had been obtained for the introduction of the |egisla-
tive neasure arose for consideration. It has been held that
only such taxes as are directly and i medi ately restrictive
of trade, commerce and intercourse that fall wthin the
purview of Art. 301. On the several facets of t he
simlar--sone say deceptively simlar--provisions of sec. 92
of the Conmmonwealth of Australia Constitution Act /1901
comments of a | earned author nmay be recall ed:

"The Ilengthy series of judicial decisions on the
nmeani ng and scope of the inmunity afforded by s. 92 is anple
testinony to the difficulty involved in giving some precise
meaning to a provision which in reality expresses a politi-
cal slogan rather than a |egal precept. Rich J once pithily
described the lot of the Hgh Court in relationto s. 92 as
being "to explain the elliptical and expound the unex-
pressed", and he enphasi zed that the practical necessity of
determining precisely what inpedinments were no |longer to
obstruct inter-State trade "obliged the court to attenpt the
i npossi ble task of supplying an exclusive and inclusive
definition of a conception to be discovered only in the
silences of the Constitution.”

On the significance of the word "intercourse’ in sec. 92
of the Australian Constitution, it was held by the Australi -
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an High Court in Gatwi ck v. Johnson, [1945] 70 CLR 1 that
an order which provided that no person should travel by rai
or comercial passenger vehicle fromany State in the com
nonweal th to any other State without a pernmit froma conmmon-
wealth official would violate the freedomof 'intercourse
under sec. 92. It was held that the prohibition showed "an
indifference to, if not a disdain of, the terms of sec. 92"
In Atiabari Tea Co. v. State of Assam [1961] 1 SCR 809
at 860-61 this Court said:
A in determining the limts of the width and anpli -
tude of the freedom guaranteed by Art. 301 a rational and
wor k-
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able test to apply would be: Does the inpugned restriction
operate directly or i mediately on trade or its
noverrent? ... It is the free novenent of the transport of

goods from one part of the country to the other that s
intended ‘to be saved, and if any Act inposes any direct
restrictions on the very novenent of such goods it attracts
the provisions of Art. 301 ...... "

In Mehtab Majid & Co. v. State of Madras, [1963] Supp. 2
SCR 435 this Court said:

"It is nowwell settled that taxing laws can be
restrictions on trade, commerce and intercourse, if they
hanper the flow of trade and if they are not what can be
ternmed to be conpensatory taxes or regulating neasures.
Sal es tax, of the kind under consideration, cannot be said
to be a measure regulating any trade or a conpensatory tax
levied for the use of trading facilities, sales tax, which
has the effect of discrimnating between goods of one State
and goods of another, may affect the free flow of trade and
it will then offend against Art. 301 ...... "

Taxes can and do sonetines, having regard to their
effect and inpact on the free flow of  trade, constitute
restrictions on the freedomunder Art. 301. But the restric-
tion must stemfromthe provisions-of the |aw inposing the
tax which could be said to have a direct and imediate
effect of restricting the free flow of "trade, comrerce and
intercourse". It is not all taxes that have this effect.

Freedom under Article 301 is, by all reckoning, a great
freedom one of the utmost significance to econonmic unity of
the nation. Underlying the need for and the recognition of
the freedomof inter-State trade, comerce and intercourse
one is tenpted to refer to the lofty sentinments of~ Justice
Cardozo in Baldwin v. GAF Inc., [1934] US 511 that "it was
flaned upon the theory that peoples of several States mnust
sink or swimtogether and that in the long run the prosperi-
ty and salvation are in union and not in division" and  that
"the wultimate principle is that one State in dealing wth
another may not place itself in position of economc isola-
tion".

But in the present case it has not been pointed out how
a tax on "luxuries" enjoyed by a person in a hotel is either
discrimnatory or has the direct and i mediate effect  of
i npedi ng the freedom of inter-
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course. In Gannall v. Marrickville Margarine Pty. Ltd.,
[1955] 93 CLR 55 a New South Wal es statute which prohibited
the manufacture of nmargarine without a licence which, if

granted, would contain a condition limting the quantity to
be manufactured was assailed on the ground of its violation
of sec. 92 of the Australian Constitution. Repelling the
chal l enge, it was hel d:

"It is of course obvious that wi thout goods there can be no
inter-State or any other trade in goods. In that sense
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manufacture or production within, or inportation into, the
Conmonweal th is an essential prelimnary condition to trade
and conmerce between the States in nmerchandise. But that
does not nmake nmanufacture production or inportation trade
and comerce anong the States. It is no reason for extending
the freedom which s. 92 confers upon trade and commerce
anong the State, to sonething which precedes it and is
outsi de the freedom conferred."

We find no substance in contention (g).

13. In the result, for the foregoing reasons, the wit
petitions and the appeals are dism ssed. But, in the circum
stances, there will be no order as to costs.

P.S. S Appeal s di sm ssed
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