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THOMAS, J.
This appeal by special Ileave is “in challenge of and

order passed by the Governnent of India, In exercise of
their revisional power under the Customs Act, 1962 (for
short "the Act’). As per the “inpugned order Governmnent
annul l ed the order passed by the -appellate Collector of
Custons in favour of the appellant on 6.12.1978.

Facts are, in brief, these:

Appellant firm ha a factory for nmanufacturing sew ng
machi nes and accessories at Faridabad, wth an _approved
capacity for making both domestic as well as -industrial
sew ng machi nes Appel | ant i mports component s for
manuf acturing such sew ng machines fromforeign suppliers.
In Cctober, 1977, appell ant i mported conponent s of
i ndustrial sewing nmmchines - "rotating hooks conplete with
bobbi n case", some of which required 1/3 H P. and the others
required 1/2 H P for their operation.  According to
appel I ant such inported conponents were dutiable at the rate
of 40 per cent to custons duty as per item 84.41(1) of the
Custons duty in accordance with it. But the Assistant
Col l ector of Customs (Foreign Post), New Delhi - charged
hi gher duty by treating those goods as conponents for
donestic sewing nachines as prescribed under clause (2) of
headi ng 84.2 of the Schedul e. Appellant paid the higher duty
under protest and goods released and l|ater applied for
refund of the excess ampunt paid (i.e. Rs.1,78,208/-). The
Assistant Collector rejected the application reiterating
that the goods inported were conponents for donestic sew ng
machi nes.

Appellant then filed a statutory appeal before the
Appel |l ate Col |l ector of Custom who all owed the appeal hol ding
that the goods inported were not for donestic sew ng
machi nes and as such they were classifiable under item
84.41(1) of the Schedul e. Thus the appellant becane entitled
to refund of the ampbunt paid in excess. But appellant failed
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to get the refund applied for, inspite of pursuing the
applications filed for that purpose. So a wit petition was
filed in the H gh Court of Delhi for appropriate directions.
Noti ce was served on the Central CGovernnent. They proposed
to review the order for which a notice was given to the
appellant to show cause why it should not be reviewed.
Appel l ant submitted its detailed reply. Central Governnment
after hearing the appellant passed the inmpugned order
Appel |l ate collector concurred with the inporter’s stand
that the conponents were intended for industrial sew ng
machi nes on the strength of a variety of reasons and on its
own satisfaction when the difference was denonstrated before
him during the tinme of hearing. He noticed that " the
rotating book in the industrial nachine had higher speed
than the donestic sewing machine and if the rotation pin of
the industrial sewi ng machines were to be attached to the
donestic sewing nachines, it would not wthstand the speed

and would break." ~Appellate Collector, therefore. was
convi nced that the hooks inported by the appellant were not
for donmestic sewi ng machines and were "solely" and

principally for wuse in nachines operated with nore than 1/4
H P. and as such are classifiable under |ICT 84.41(1)".

CGovernment of India differed formthe above concl usion,
mainly on the premses that (1) "the rotating hooks conplete
with bobbin case” find their wuse in donestic as well as
other sewing machines, but their principal use lies in
donestic sew ng nmachines, (2) the term sew ng nachi ne shoul d
have been understood in the manner it is ‘understood in
i nternational mar ket/ trade for pur poses of cust ons
classification. and (3) the -corresponding heading in the
Brussels Tariff Nonmenclature  (BTN) covers tow types of
sewi ng nmachi nes, nanely (a) ordinary sewi ng nmachi nes used in
hones or by tailors or dress-makers etc.. (b) ' specia
machi nes which can be wused only for certain other kinds of
sewi ng (as enunerated therein).

Learned counsel for the appellant contended that the
Government of India have gone far beyond its powers in
interfering with a fact finding arrived at by the Appellate
Col l ector for whi ch many ext raneous mat eri al s wer e
i mproperly used, At any rate the view adopted by the
Appel l ate Coll ector shoul d have been accepted as a
reasonabl e concl usi on on the facts. According to - the
counsel

Item 84.41 of the Custons Tariff Schedul e, which was
brought into force on 1.1.1977, read thus;

"84.41 Sewing nachines; furniture

specially desi gned f or sew ng

machi nes; sew ng machi nes needl es;

(1) Not el sewhere specified - 40%

(2) Donestic sewi ng rmachi nes -

100%

If the inported conponents were for domestic sew ng
machi nes then the Central Governnent is right in insisting
on the <customs duty realised form the appellant. The
| anguage in which the item in the schedule is couched
indicates that one category relates to a specific specie
i.e. "donestic sew ng nachines", and the other is a genera
category i.e. "not elsewhere specified'. Apparently the
burden is on the revenue if they want to include the
imported nmaterials within the specific cat egory to
substantiate that those materials are such

The very licence granted to the appellant contains a
description which cannot nornally be nmarginalised in
reaching a conclusion on this disputed aspect. A list of

conponents to be inmported during the licensing period is
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appended with the licence. It starts wth the description
that the conponents are for industrial sewi ng nmachi nes. The
first item inthat |list is "rotating hooks conplete with

bobbi n case", which is the component involved in this case.
In the letter of Credit, granted by the Foreign
Exchange Branch of Syndi cate Bank under which the conponents
were inported, the commpdities are described as components
of industrial sewing nachines. Learned counsel for the
appel l ant produced a letter dated 832.1977, which was
addressed to the Collector of Customs and Central Excise,
New Del hi, by the Central Board of Excise and Custons, copy
of which had been forwarded to the subordinate officers. the
letter contains a reference to the minutes of the conference
of Collectors of Custons on tariff classification matters,
hel d in Novenber, 1976. in which the Board of Central Excise
and Custons agreed that "the ordinary sew ng machi nes used
in the hone or by tailors, dress-markers etc. to be worked

by manual . | abour or ~which require for their operation |ess
than 1/4 'H P.  may continue to be considered as donestic
sew ng nmachi nes wher eas i ndustri al sew ng nmachi nes

essentially designed for operation powered by nmotors of 1/4
H P. or nmore would fall outside the scope of term donestic
sewi ng machines.” Mich reliance is sought to be nade on this
circular. The only conclusion that can be arrived at, if the
said circular has any use, is that the inported materials in
this case are usable for industrial sewing nachines.

Shri  Joseph ' Vellapally, |earned senor counsel who
argued for the respondents, contended that classification as
for tariff cannot be determned on the basis  of what the
Col l ectors of Central Exercise & custonms _or even what the
Board of Central Excise and Custons woul d have thought about
it because it is legislative process and its interpretation
should be in accordance with law, we cannot overl ook the
said circular which is, at |east, binding on the departnent
as they have made it known binding on the departnent as they

have made it known to all concerned that sew ng nachines
covered by notors of 1/4 H P. or nore would fall outside the
scope of the terns "donestic sewing nachines" . It nust be

borne in mnd that the heading concerned in the tariff i.e.
84. 41 uses the expression "donestic sewing nachines"” and but
all the other sewing machines in the residuary category "not
el sewhere specified". Wen custons officials thensel ves have
understood that sewing nmachines designed for operation
powered by nmotor of 1/4 H P. or nore would fall outsidethe
scope of donmestic sewing nachines, it would be inept to
suggest that they should adopt a different stand when
mul cting the inporter with duty unless there isa judicia
pronouncenment on the matter.

Learned counsel for the respondent invited our
attention to a reference nmade in the universal Encyclopedia
of Machines to a (Vol.l) to the effect that the present day
donestic sewing nmachines is wusually driven by an electric
nmotor. Hence it was contended that a particul ar horse power
for the motor attached to the nmachines nmay or nmay not be
deci sive of the question whether a conponent is principally
used for donestic sewing nmchines. True the horse power is
not the only factor to determine it.

Learned counsel for the respondent invited out
attention to a decision of this Court in Nat Steel Equipnent
Private Ltd. vs. Collector of Central Excise, 1988 (34) ELT
8, where this Court was concerned with "donestic electrica
appl i ances" nentioned in explanation of tariff |Item 33(c)
which was in force at the relevant tine. Their Lordships
referred to an earlier decision of the CGujarat Hi gh Court in
Viswa & Co, vs. State of CGujarat (17 STC 581) in which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

Bhagwati, J. (as the |l|earned Chief Justice then was) has
observed that to make an electrical appl i ance a donestic
electric appliance "what is necessary is that it nmust be of
a kind which is generally used for household word". But in
this case there is no material to show that a sew ng machi ne
fitted with the type of conponents inported by the appell ant
is generally used in househol d work.

We find that the observati ons nmade by the Special Bench
of CEGAT in Para Engi neering Wrks, New Del hi vs. Collector
of  Cust omns, New Del hi, 1987 (27) ELT 668, as nore
appropriate to the facts of this case. A manufacturer
i mporting some conponents of industrial sewi ng machines with
a notor of 1/4 HP. had to approach the Special Bench as
simlar question was raised by the customofficials. The
Tri bunal noted that each Bill of Entry pertaining to the
inmport in that case contained reference to the invoices
which were properly co-related with the bills. Those
documents contain the description that the conponents were
for industrial” sewing machi nes. Assessnment made under a
different item inspite of such invoices was held to be
unsust ai nabl e.~ The position in this case is alnost sinilar

From the above di scussion we come to the conclusion
that Governnent of |India have wongly exercised revisiona
powers by interfering wwth the decision of the appellate
Col l ector. we, therefore, allow the appeal and set aside the
i mpugned order. There shall be no order as costs.




