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PETI TI ONER
DR K MADAN

Vs.

RESPONDENT:
SMI. KRl SHNAWATI & ANR.

DATE OF JUDGVENT: 06/ 11/ 1996

BENCH
SUJATA V. MANCHAR, B. N. KI RPAL

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Kl RPAL, J.

Leave granted.

This is an appeal by the appellant-tenant in which the
challenge is to an order whi ch had been passed under Section
14 (1)(k) of the Delhi Rent Control Act, 1958 (hereinafter
referred to as "the Act’).

The appellant is a |ady Doctor~ and-in the year 1963,
she took the ground floor of House No. [|-11/9l, Lajpat
Nagar, New Delhi from one Gyan Chand Shingari at a nmonthly
rent of Rs. 175/- p.m According to the appellant, this rent
was first raised to Rs. 265/- p.m in the year 1968 and then
to Rs. 300/- p.m in the year |970.

In August, 1974 the aforesaid Gyan Chand Shingari died
and his w dow, the respondent herein, becane the owner of
the property and the appellant attorned to her. According to
the appellant, the premises were taken on rent by her for
residential -cum conmerci al purposes. She was residingin the
said premises and was also running a clinic. According to
the respondent, however, the prem ses were given on rent
only for residence.

In the year 1974, the appellant constructed her own
residential house in East of Kailash, New Delhi and, soon
thereafter she shifted her residence to the new house but
continued to retain the premises in dispute where she
mai ntai ned her clinic. It appears that possession of sonme of
the portion of the ground floor, which had been 'in the
occupation of the appellant, was taken back by the
respondent but the appellant continued to be the tenant of
two roons with a common use of latrine and front varandah on
the ground fl oor of the aforesaid house.

On 17.5.1978 the respondent filed an eviction petition
agai nst the appellant before the Rent Controller being Suit
No. 134 of 1978 wunder section 14(1)(k) and (h) of the Act.
By judgnent dated 13.9.1985, the Additional Rent Controller,
Del hi came to the conclusion that the eviction of ground
floor under Section 14(1)(c) of the Act had not been nade
out. Eviction orders were, however, passed on the ground
under Section 14(1)(h) nanmely that the appellant had
acqui red vacant possession of a residence inasnuch as she
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had constructed her own house in East of Kailash. The
Additional Rent Controller further held that the ground
under Section 14(1) (k) of the Act had been made out inasmuch
as the appellant was wusing the premises as a clinic which
was contrary to the terms and conditions inposed by the Land
and Devel opment Office on the respondent | and-|ady. The case
of the respondent was that the prenmises in question were
residential and according to the terns of the | ease given by
the government the said prem ses could not he used for any
ot her purposes. A Doctor was allowed to use the premnises
upto 500 square feet as his <clinic provided the Doctor
resided in the said prem ses. Inasnmuch as the appellant had
shifted fromthe Lajpat Nagar House to her own house in East
of Kailash, therefore, the subnission was that her continued
user of the premse, in question only as a clinic was
agai nst the terns ~of the lease. The Additional Rent
Controller vide his judgment dated 13.9.1985, whil e
di sposing of the petition on the above two grounds under
Sections 14(1)(h) and 14(1)(k)  of the Act, issued notice
under Section 14(11) of the Act to the Land and Devel opnent
Ofice.

At this stage, it is appropriate to refer to the
rel evant portion of the Act namely, Sections 14(1)(k) and
14(11) of the Act which read as under

"Clause (k) of the proviso to sub-

section (1) provi des that t he

Controller may, on an application

made to him in the prescribed

manner, make an order for  the

recovery of possessi on~ of the

prem ses on the ground that the

t enant has, not wi t hst andi ng

previous notice, used or dealt with

the premises in to manner contrary

to any condition inmposed on the

l andl ord by the Governnent or the

Del hi Devel opnent Authority or the

Muni ci pal Corporation of Del hi

giving him a lease of the land on

whi ch the prenises are constructed.

The requirenents cf clause (k) nmay

be anal ysed as fol |l ows:

(1) The user of the prem ses by the

tenant should be contrary to a

condition inposed on the Ilandlord

by the Governnent, etc.

(2) Such wuser nust continue even

after a notice to discontinue the

sane is given by the |andlord.

(3) The condi tion whi ch is

contravened by the wuser of the

tenant should be one which is

imposed on the landlord by the

CGovernment "while giving him a

| ease of the | and on which preni ses

are situate".

14(11) This sub-section provides

that no order for the recovery of

possessi on of any prenises shall be

made on the ground specified in

clause (k) of Section 14(1), if the

tenant, within such tinme as nmay be

specified in this behalf by the

Controller, conplies with the

condition inmposed on the landlord
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by any of the authorities referred

toin that clause or pays to that

authority such anount by say of

conpensation as the Controller may

direct."
Pursuant to the issuance of the aforesaid notice by the
Additional Rent controller under Section 14(11) of the Act,
the Deputy Land and Developnent Oficer filed a witten
statenment before the Additional Rent Controller, Delhi.
After stating that the property was originally leased to
Gayan Chand and, after his death, the name of the respondent
had been substituted, with regard to alleged ms-use and
regul arisation, it was stated as foll ows:

"That t he guesti on of
regul ari sati on/ condoni ng t he
br eaches per manent |y does no.
ari se. However, the |lessor nmay
consider, if proper application is
made by the | essee wi th an

undertaki ng to renove the breaches,
within the specified  period, —“and
with readi ness to pay t he
m suse/ addi ti onal” charges |eviable
for such msuser, that may be fixed
for the period of the breach to
post pone the right of re-entry till
such time the breaches are finally
renoved

That the msuse.in the nature of
running a doctor clinic cannot be
al l owed, but the area extending to
500 sq. feet is pernmitted in case
the doctor is residing in the
prem ses. Terns for the tenmperarly
regul arisation of misuse charges
upto 14.1.1981 were comunicated to
the lessee vide this office(letter

No. L & DO PS. 11/1830 dt .
3.12.1980 but the terns have not so
far been conplied with. |In  the

present case benefit of 500 sgq.

feet was not given because |ady

doctor Madan who is a tenant of the

| essee, was not residing in the

premn ses as noti ced during

i nspections fromtinme to tinme."

After filing the aforesaid witten statenent, the
statenment of m s-use charges was also filed before the
Addi tional Rent Controller, Delhi.

The parties then led evidence and, by judgnent dated
19.4.1594, the Additional Rent Controller, Delhi cane at the
concl usion that the appellant had been mi susing the premni ses
by running her «clinic and the msuser/breach of the
conditions of the | ease could not be condoned pernmanently by
the office of Land and Devel opnent O fice and as such, by
the i npugned order, she was directed to stop the m s-user
within two nonths from the date of the order in order to
avoid eviction against her. The Additional Rent Controller
Del hi also estimated the damages for ms-user which were
| evied by the Land and Devel opnent Ofice and the appell ant
was directed to pay the sane within two nonths fromthe date
of the order including damages for ms-user for the period
subsequent to 1.4.1989 till its stoppage.

The appellant, thereupon filed an appeal before the
Rent Control Tribunal, inter alia contending that there had
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been no ms-user of the premses on her part inasnuch as
since the inception of the tenancy, she had been using the
sane as her residence as well as clinic. This contention

was not accepted and it was held by the Tribunal that there
was m suse of suit premses. It had al so been contended on
behalf of the appellant before the Tribunal that the
property in question had becone free-hold and, therefore,
the appellant was not liable to pay m suse charges. Relying
upon the evidence of an officer of the Land and Devel opnent
Ofice, the Tribunal cane to the conclusion that the
property in guestion had not beconme free-hold. While
di sm ssing the appeal, the appellant was granted two nonths
time by the Tribunal to conply with the directions contained
inthe order dated 19.4.1994 passed by the Additional Rent
Control I er, Delhi

The appell ant then filed an appeal to the Hi gh Court of
Del hi raising the  contentions  that order under Section
14(1) (k) ~of the Act should not have been passed and
secondl y, 'the Government had permtted the conversion of the
property  from lease-hold to free-hold. By order dated
28.10.1995, the High Court held that with regard to the plea
pertaining to applicability of Section 14(1) (k) of the Act,
the finding of the Additional Rent Controller, Delhi and of
the Tribunal was a  question of fact and no question of |aw
arose. Wth regard to the policy of the Governnent
permtting conversion of the property, it was held that the
property in dispute was adnittedly a l'ease-hol d property and
the owner/landl ord was not bound to~ seek conversion under
the all eged policy. Hence, this appeal

In this appeal the only contention raised was that an
order under Section 14(1)(k) read with Section 14(11) of the
Act ought not to have been passed. It was further submtted
while relying upon the decision in the case of ' PUNJAB
NATI ONAL BANK VS. ARJUN DEV ARORA AND OTHERS, (1986) 4 SCC
660 that no order could be passed requiring the closure of
the clinic as long as penalty for wongful user is continued
to be paid by the tenant.

After taking into consideration the evidence on record
and, in particular, the witten statenent of the Land and
Devel opnent O ficer as well as the statenment ~of the
Wi t nesses before the Additional Rent Controller, the
Tri bunal has found as fact that the appellant was using the
prem ses in question in a mananer whi ch was contrary to the
terns of |ease between the land-lady and the Land -and
Devel opnent Office. It cannot be said that this conclusion
was not warranted. It is contended by M. Jain, |earned
counsel for the appellant, that as long as the order for
payment of conpensation to the Land and Development O fice
remai ned, the order for eviction or for «closure of  the
clinic need not be passed.

It is no doubt true that the observations “in Punjab
Nati onal case (supra) are to the effect that as |long as the
penalty was paid the deviation of user could be permitted,
but the attention of the two Judge Bench was not drawn to
the earlier decision of three Judges Bench in the case of
FAQ R CHAND VS. SHRI RAM RATTAN BHANOT, (1973) 1 SCC 572. In
that case, property had been given on | ease by the Del hi
Devel opment  Authority but the landlords had pernitted
tenants to wuse portion of the building for comercia
pur poses. The Devel opnent Authority issued notice to the
| andl ords calling wupon them to discontinue the use of |and
for commercial purposes, failing which cause should be shown
as to why the lease should not be deternmined and the
property re-entered. Ther eupon the | and- | ords sought
eviction of the tenants wunder Section 14(1)(k) of the Act.
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One of the contentions which were raised to behalf of the
tenants was that the 1land-lords were estopped or otherw se
prohi bited from getting possession of the property because
the land-lords thenselves had let-out the property for
commercial purposes. Wile analysing the provisions of
cl ause (k) and subsection (I1) of Section 14 of the Act, it
was observed in FAKIR CHAND CASE (supra) at page 557 as
under :

"The Legislature has clearly taken

note of the fact that enornous

extents of |and have been | eased by

the three authorities nentioned in

that clause, and has expressed by

neans of this clause its anxiety to

see that these lands are used for

the purpose for which they were

| eased. The poli cy of t he

Legi sl ature seems to be to put an

end 'to ~unauthorised use of the

| eased |l ands” rather than nerely to

enable the authorities to get back

possession of the [|eased |Iands.

Thi s concl usi on i's further

fortified by a reference to

subsection (Il') of Section 14. The

| ease is not /forfeited nerely

because the building put upon the

| eased | and is put to an

unaut hori sed use. The tenant is

given an opportunity to conply with

the conditions i-mposed  on the

| andl ord by any of the authorities

referred to in clause (k) of _the

provi so to sub-section (1). As |ong

as t he condi tion i-mposed i's
conpl i ed with there i s no
forfeiture. It even enables the

Controller to direct conpensation

to be paid to the authority except

in the presence of the authority.

The authority may not be prepared

to accept conpensation but mght

i nsi st upon cessation of the

unaut hori zed use. The subsection

does not also say who is to pay the

conpensation, whether it 1is the

l andl ord or the tenant. Apparently

in awar di ng conpensati on the

Controller will have to apportion

the responsibility for the breach

bet ween the lessor and the tenant."

Dealing with the contention that the [Iand-1ords were
estopped fromfiling or getting any relief under clause (k),
It was held that:

"The anxiety of the Legislature is

to prevent unauthorized user rather

than protection of the tenant or

st rengt heni ng t he hands of
Devel opnment Authority in effecting
forfeiture. The Devel opnent

Authority can always resort to the
terms of the |lease. There is no
est oppel here because both the
l andl ord and the tenant knew that
the tenancy was not one pernitted
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under the ternms of the | ease of the

land. In any case there can be no

estoppel against the statute. It

woul d not benefit the tenant even

if it is held that the landlord

cannot, under the circunstances,

evict him The landlord wll |ose

his property and the tenant also

will lose. He cannot, after the

Devel opnent Authority takes over

t he bui I di ng use it f or a

conmer ci al purpose.”
Section 14(1) (k) of the Act again came up for Consideration
before this Court in CUREVELL (I NDIA) LTED. VS. SAH B SI NGH
1993 Supp. (1) SCC 507. While construing sub-section 11 of
Section 14 of the Act. it was observed as follows:

"Thi s sub-section prevents eviction

if the tenant has conplied with the

condi'tion imposed on the |andlord

by tthe governnent. The  subsection

al so requires t he person in

possessi on, nanely,” the sub-I|essee

to pay to the authority such anount

by way of conpensation as the

Controller may direct. It is not in

di spute that the original |[essee,
upon receipt  of notice, from the
governnent, had in turn issued

notice to the sub-lessee, nanely,
the appellant calling upon himto
stop m suser or vacat e the
Prem ses. If the appellant has, as
contended by him stopped m suser,
he is of course not liable to be
evicted by reason of the protection
given to himuer sub-section (11).
Nevert hel ess, for the past msuser,
the appellant is liable to pay such
charges as are payable in terns of
the sub-section. The charges under
the subsection are such charges as
are determned by the Controller.
The Controller must, therefore,
after hearing the parties determ ne
the anpbunt payable by the person

responsi bl e for t he nm suser
nanely, the appellant who is the
tenant of the original |essee and

determ ne the correct anpunt.

W are of the view that the

appellant is liable to be evicted

unl ess he has already stopped or

stops imrediately the msuser of

the prem ses and pays the m suse

charges for the period of msuse.

Whet her the m suser has stopped and

if so when, are questions of facts

which do not appear to be clear

fromthe pleadings or the inmpugned

judgrment and the orders of the

statutory authorities.

In the light of the observations of this Court in the
cases of Fakir Chand (supra) and Curewell (supra) the
rel evant provisions nay be exani ned.

Section 14(1) of the Act gives protection to the
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tenants from being evicted fromthe permses let out to
them Clauses (a) to (lI) of the proviso to Section 14(1) of
the 14(1) of the Act contain the grounds on which recovery
of possession of the prenmses can be ordered by the
Controller. Were the prem ses are used in a manner contrary
to any condition inposed on the land-1ord by the Governnment
or the Delhi Devel opnent Authority or Muinicipal corporation
of Delhi, then the landlord would be entitled to recovery of
possessi on under Section 14(1)(k) of the Act. Sub-section
(11) of Section 14, however gives an option to the
controller to pass an order whereby recovery of possession
may not be directed. The alternative to an order for
recovery of possession under Section 14 (1)(k) is to pass an
order under sub-section (11) of Section 14 of the Act
whereby the tenant is directed to conply with the conditions
i nposed on the landlord by the authorities referred to in
clause (k) nanely to stop the misuser of the premses in
question. Sub-section (11) of Section 14 al so uses the words
"pays to /that authority such amount by way of comnpensation
as the Controller may direct”™. Keeping in view the fact that
clause (k) of-the proviso to sub-section (1) has been
inserted in order that ~the unauthorised use of the |eased
prem ses should coneto an end, and also bearing in mnd
that the continued unaut hori sed use woul d give the principa
| essor the right of re-entry after cancellation of the deed,
the aforesaid words occurring in sub-section (11) of Section
14 cannot be regarded as giving an option to the Controller
to direct paynent of conpensation and to pernit the tenant
to continue to use the prem ses in an unauthorised manner
The principal |essor may, in agiven case be satisfied, in
cases of breach of |ease to get conmpensation-only and may
waive its right of re-entry or cancellation of lease. In
such a case the Controller may, instead of ordering eviction
under Section 14(1)(k) of the “Act, ~direct paynent of
conpensati on as demanded by the authorities nmentioned in
clause (k). VWere, however, as in the present case
conpensation is demanded in respect of condoni ng/renoval the
earlier breach, but the authority insists that the m suser
must cease then the Controller has no authority to pass an
order under Section 14 (11) or Section 14 (1)(k) of the Act
giving a license or liberty of continued m suser. In other
wor ds, sub-section 11 of Section 14 enables the Controller
to give an another opportunity to the tenant to avoid an
order of eviction. Where the authority concerned requires
stoppage or misuser then an order to that-effect has to be
passed, but where the authority nmerely demands conpensati on
for msuser and does not require the stoppage ~of m suser
then only in such a case would the Controller be justified
i n passing an order for paynent of conpensation al one.

The observations of this Court in Punjab Nationa
Bank’ s case (supra) to the effect that as | ong as the
penalty continued to be paid, deviation to user could be
permtted, do not appear to be in consonance wth the
decision of the |larger Bench in Fakir Chand s case (supra).
Continued wongful wuser cannot be permtted by |evying
penalty but if the authorities do not require the stoppage
of misuser, but nerely ask for paynment of penalty or
conpensation, then in such a case, an order of eviction or
for stoppage of prem ses need not he passed and it will be
sufficient if conpensation is required to be paid.

Conming so the facts of the present case, the Additiona
Rent Controller in order dated 13.9.1985 while issuing
noti ce under Section 14(11) has observed that the | andlord
has placed on record a notice sent only the Land and
Devel opnent O fice regardi ng m suser. In the witten
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statenent filed on behalf of the Land and Devel opnment O fice
in response to the notice issued under Section 14(11), it
was stated that the question of regularisation/condoning the
breach permanently did not ari se. The said reply
contenpl ates an undertaki ng being given by the Landlord for
renoval of breach otherwise there is a threat of re-entry.
The paynment of m suse charges would only anmount to tenporary
regul arisation of the earlier msuser and the Land and
Devel opnent Office clearly insisted on the stoppage of the
m suser. This being so, the question of the Controller
requi ring paynent of penalty or conpensation and permitting
continued m suser woul d not be in accordance with | aw

For the aforesaid reasons, while upholding the orders
of the court below, we grant the appellant two nonths tine
to conply with the order dated 19.4.1994 of the Additiona
Rent Controller, Delhi. There will be no order as to costs.




