http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 14

PETI TI ONER
STATE OF MAHARASHTRA

Vs.

RESPONDENT:
DR, BUDHI KOTA SUBHARAO

DATE OF JUDGVENT16/ 03/ 1993

BENCH:
SAHAI, R M (J)
BENCH:

SAHAI, R M (J)
PANDI AN, S.R. (J)

Cl TATI ON
1993 SCR (2) 329 1993 SCC (2) 567
JT 1993 (3) 389 1993 SCALE (2)44
ACT:

Code of Criminal Procedure 1973 : Section 197--Cogni zance of
of fence by public servants--Nature of power exercised by
Court s- - Ext ent of protection af f orded to public
servant s--Sancti on to prosecution--Requirenent of.

Words and Phrases--Meaning of "Oficial’'--Oficial Duty’.

HEADNOTE:

The respondent in the appeal was an ex-Naval Captain who
achieved notable success in the field of conputer  science
and software during the period be was ~attached with the
Bhabha At om ¢ Research Centre and had voluntarily opted out
of service in 1987. He was arrested on 30th My, 1988 just,
when he was about to board a pllane for New York. H s
resi dence was searched on the next day. Fromthe ‘docunents
recovered fromsearch of the hand bag on 30th and residence
on 31st and his interrogation, it appeared that ~he was
guilty of violating provisions of the Oficial Secrets Act,
1923 and Atom c Energy Act, 1962 and, therefore, a complaint
was riled, against himafter obtaining permnm ssion,  under
Section 3(1)(c), 3(1)(c) read with Sections 9, 6(2)(a) and
6(2)(b) of the OS. Act and 24(1)(d) read with 18(2) and
24(2)(d) read with Section 19(b) of the A E. Act before the
Metropolitan Magistrate who being prima facie satisfied of
the offences and their gravity committed the 'accused to
stand trial before the Court of Sessions.

The accused assailed the fram ng of charge contending /that,
on facts, no offence under either of the Statutes was made
out, and if any offence for which he could be charge-sheeted
could be under Section 5 of the O S. Act. The Trial ‘Judge
turned down the plea by order dated 24/27th February, . 1989
and fixed date for fram ng the charge

A revision against this order was dismssed by the Hgh
Court on 6th June, 1989, and was challenged by way of
Special Leave Petition in this Court, but it was pernitted
to be wi thdrawn.
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The accused thereafter invoked the inherent jurisdiction of
the High Court seeking review of the order dated 6th June,
1989 and although the application was rejected on 18th
Septenber, 1989 but an observation was made that there was
no inpedinent in the way of the Trial Judge in altering or
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nodi fying or review ng any of the charges or even framng
new or additional charge. This provided an occasion to the
accused for starting proceedings, afresh, for his discharge
and claimin the alternative to framecharge under Section 5
of O'S. Act instead of under Section 3, for which purposed
he nmoved an application which was all owed by the Trial Judge
on 15th January, 1990, and the charges under A.E. Act were

dr opped. The charge under the O S. Act was altered to one
under Section 5 of the Act. This order was set aside on
3rd/4th April’, 1990 by a Single Judge and the Trial Judge

was directed to frane charges both under Sections 3 and 5 of
the O S. Act.

The accused approached the Division Bench against the
aforesaid order by way of an application speaking to the
Mnutes for clarification of the order passed by the Hi gh
Court on 3rd/4th April, 1990 as the Single Judge who passed
the order on 3rd/4th April, 1990 did not appreciate the
observations nmade by the Division Bench, but it was rejected
on 24th July, 1990 as there was no system of speaking to the
M nutes. by doing which the order could be reviewed in
crim nal proceedi ngs. The Division Bench dismssed this
application and observed that renedy of the accused was to
approach the court in proper forum

VWen the matter *was thereafter taken up for framng the
charge the accused, once again, clainmed that he was entitled
to be heard at stage of Section 227 of the Code of Crimna
Procedure and he was entitled to be discharged. The Tria
Judge by order ‘dated 6th August, 1990 rejected t he
application, restored the earlier charges and franmed a
charge under Section 5 as wel |-

The wvalidity of the aforesaid framng of ~charges was
challenged by way of a Wit Petition (Crimnal) under
Articles 226 and 227 of the Constitution, and it was clai ned
that the entire proceedi ngs being violative of Article 21 of
the Constitution were |iable to be quashed. The Hi gh Court
did not find any substance but by its order dated 24th
March, 1991 directed the ASJ to decide if sanction under
Section 197 of the Code was required, and also to ‘determ ne
whet her the authorisation under Section
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5 of the OS. Act and 7 of the Atomc Energy Act was .in
accordance with | aw.

Pursuant to the aforesaid direction the AS] examned the
material on record and observed that authorisation was not
proper, but refrained from expressing any opinion in view of
the direction of the Hi gh Court to ,decide the requirenent
of sanction wunder Section 197 of the Code of Crimna
Procedure, first, and the effect, in law, of ‘its absence.
It was held that the docunents seized fromthe possession of
the accused indicated that they were inseparably interw ned
with performance of his official duties and therefore, the
prosecution could not have been initiated w thout sanction
The Hi gh Court in revision decided both the questions in
favour of the accused, holding that the authorisation for
institution of prosecution, for offences allegedly commtted
under ei t her Statute, was invalid as even t hough
aut horisation was issued, in favour of the Prosecuting
I nspector who was also the Investigating Officer, but it
havi ng been issued by an authority other than the Centra
CGovernment it was not in accordance wth |aw On the
guestion of sanction under Section 197 of the Code, the High
Court agreed with the A SJ. that the charges itself
i ndi cated that the of fences were commtted during the period
the accused was a serving officer, therefore, in absence of
the sanction no cogni zance of any of the offences could have
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been taken.

In the appeal to this Court on the question whether the
j udgrment of the High Court, affirmng the order of the Tria
Judge discharging the accused, is if the absence of
sanction, by the appropriate authority, under Section 197
Cr. P.C for prosecuting a retired public servant, vitiates
t he proceedings.

Di sm ssing the appeal, this Court,

HELD : 1. Section 197 Cr. P.C falls in the Chapter dealing
with conditions requisite for initiating of proceedings. |If
the conditions mentioned are not made out or are absent then
no prosecution can be set in nmotion. [321C

2. So far as public servants are concerned cogni zance of any
of fence, by any Court, is barred by Section 197 unless

sanction is obtained fromappropriate authority, if the
of fence, alleged to have been comitted,
314

was in discharge of the official duty. The Section not only
speci fied the persons to whomthe protection is afforded but
it also specifies the conditions and circunstances in which
it shall - be available and the effect in law if the
condi tions are satisfied. [321EF]

3. The mandatory character of the protection afforded to a
public servant is brought out by the expression, 'no court
shall take cognizance of such offence except wth the
previous sanction’. /Use of the words, 'no’ and 'shall rmake
it abundantly clear that the bar on the exercise of power of
the Court to take cogni zance of any offence is absolute and
conplete. Very cogni zance is barred. That is the conplaint
cannot be taken notice of. [321F-G

3(i). In common parl ance ' cogni zance’ neans taking notice
of . A Court, therefore, is precluded from entertaining a
conpl aint or taking notice of it or exercising jurisdiction
if it is in respect of a public servant who is accused of an
offence alleged to have been committed during di scharge of
his official duty. [321H

(ii)"Oficial’ nmeans pertaining to an office. An /officia

act or official duty nmeans an act or duty done by an officer
in his official capacity. ’'Oficial duty inplies that an
act or omssion nmust have been done by the public servant in
course of his service and that it should have been .in
di scharge of his duty. The section does not extend its
protective cover to every act or om ssion done by a public
servant in service but restricts its scope of operation to
only those acts or omissions which are done hy a public
servant in discharge of official duty' . [322G

S.B. Saha v. MS. Kochar, AIR 1979 SC 1841 and P. -~ Arul swami
v. State of Madras, [1967] 1 SCR 201 =AIR 1967 SC 776,
referred to. [322B-Q

4, Section 197 has to be construed, strictly whil e
determining its applicability to any act or omission in
course of service. |Its operation has to be limted to those
duties which are discharged in course of duty. But once any
act or om ssion has been found to have been committed by a
public servant in discharge of his duty then it nust  be
given liberal and wi de construction so far its officia

nature is concerned. For instance a public servant is not
entitled to indulge in crimnal activities. To that extent
the section has to be construed narromy and in restricted
manner. But once it is established that an act or om ssion
was done by the public
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servant while discharging his duty then the scope of its
being official should be construed so as to advance the
objective of the section in favour of the public servant.
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O herwise the entire purpose of affording protection to a

public servant without sanction shall stand frustrated.

[ 323F- G

5. A police officer in discharge of duty may have to use
force which my be an offence for the prosecution of which
the sanction may be necessary. But if the same officer
conmits an act in course of service but not in discharge of
his duty then the bar under Section 197 of the Code is not
attracted. [323H]

Baijnath v. State of Madhya Pradesh, AR 1966 SC 220,
referred to.

[ 324A]

6. If on facts, it is prima facie found that the act or
om ssion for which the accused was charged had reasonable
connection wth discharge of his duty then it nust be held
to be official to which applicability of Section 197 of the
Code cannot be di sputed. [ 324D

In the instant case, five charges were framed against the
respondent accused. First two related to Section 3(1) and
3(1)(c) ‘of the OS. Act. Third and fifth related to
Sections 6 (2) (a) and 5 of the O S. “Act and fourth related
to violation of Section 18(2) and 19 of A E. Act. In the
very first charge after narrating the period when the
accused was enployed and when he opted for voluntary
retirement it is/stated that it was during the course of
this period that he was in communication with foreign
agents, within or without India and for purpose prejudicia
to the safety or interest of the State he obtained and
collected top secret and secret official docunents. The
H gh Court and the Trial Judge, both, found that it was
clear that the docunents which were seized from possession
of the accused and were subject matters of indictnent were
obtained by him when he was in service prior to his
retirement in 1987. [324F-(

7. In respect of charge 2, the H'gh Court rightly found that
the wuse of words, 'during the saidtime and place’ 'related
back to what was stated in charge no. 1, nanely, to the
period when the accused was in service. It was rightly
found that amnbiguity. If any, in charges | to 4 stood
conpletely removed by charge no. 5 which | eft no doubt that
the intention and purpose of fram ng the charge agai nst the
accused was to indict himfor whatever he had done during
the period when he was enployed in the Navy
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as the alternative charge clearly stated that during his
deput ati on between 1976 and 1987 with BA.R C. he had access
to secret docunents which he communicated to the persons
other than those who were authorised to ‘receive  such
i nformation, Charge no. 3 related, to retention of Identity
Card during service and charge no. 4 was in respect of
taking out information in form of books pertaining to atomc
energy the information of which had been obtained illegally,
obvi ously when the accused was in service. Therefore, the
act or om ssion which furnished foundation for indicating
the accused either under OS. Act or A E Act were related
to the period when he Was in service. The narrow or the
stricter test to determne if the sanction for prosecuting
the accused was necessary was thus satisfied. [325B-E]

8. As is clear fromthe charge itself the accused was,
selected in course of his enmploynent in the Navy to study
the feasibility of nucl ear power, propelled subnmarine vesse
along with a teamof officers and was attached with B.A R C
as second officer in conmand. He joined the project in 1976
and was associated with the Centre for nearly 10 years. The
accused while working with B.A R C. not only obtained Ph.
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D. but was even awarded gold nmedal for his achievenments in
conputer technology and control engineering and a specia
Herbert Lott Menorial Award for his inventions in inproving
the existing, fighting devices of the Navy. The thesis
witten by the accused on which he was awarded Ph. D. were
sei zed by the prosecution. The papers were witten and the
books published when the accused was attached with B.A R C.
as a Second O ficer-in-Command and, therefore, the materia
or docunents which were found by himcannot be said to have
been collected or procured by himby going out of way and
beyond the discharge of his duties as an officer in the
Naval Departnent. May be some of them were secret,
confidential or unclassified itenms. But the accused cane
across them and obtained their copies in course of his duty
as an officer attached to B.ARC Charge No. 2 is in
respect of classified infornation obtained by him when he
was in Naval Service. Taking out of information obtained in
course ~ of enpl oynent was thus squarely covered by Section
197. Whether” it ~was for comunication or not is not
material. Retention of ldentity Card issued during service
may be dereliction of duty butit was committed when the
accused was in service andit was issued to him while
di scharging his duties as a Naval Oficer

[ 326F-H, 327A-F]
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9. The Hgh Court and the Trial Court appear to have,
rightly, inferred that whatever nmaterial came in possession
of the accused was as a result of discharge of his duty as a
Naval Officer. |If this be so then even the second and the
nost inportant requirement of ~ acting in discharge of
official duty was satisfied. Therefore, wthout - expressing
any opinion on nerits we are of the opinion that it was
necessary for the prosecution to have obtained sanction for
prosecuting the accused. [327H, 328A]

10. The courts below did not comit any error of 'law in
coming to conclusion that the entire proceedings were
vitiated as no cognizance of the offences could have been
taken agai nst the accused without conplying with provisions
of Section 197 of the Code. [328D0

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 276 of
1993.

From the Judgment and Order dated 12.10.1991 of the Bonbay
High Court in Crl. Revision Application No. 123 of 1991
Altaf Ahmed, Addl. Solicitor General, B.R ' Handa, Ms.
Manjula Rao, S.M Jadhav, A S. Bhasne and A M . Khanw | kar
for the Appellant.

Dr. B. Subba Rao Respondent-in-person

V.M Tarkunde, A M Khanw | kar and A. K. Panka for the Inter-
venor.

The Judgrment of the Court was delivered by

R M SAHAI, J. The principal question of law, and, an
i mportant one, that arises for consideration in Appeal No.
276 of 1993 [arising out of S.L.P.(Crl.) No. 986 of 1992]
which shall reflect on Appeal No. 277 of 1993 [arising out
of S.L.P. (Crl.) No. 987 of 1992], as well, filed by the
State of Maharashtra against the judgnent and order of the
Bonbay High Court, affirming the order of the Trial Judge
di scharging the accused, is if the absence of sanction, by
the appropriate authority, wunder Section 197 Crimna
Procedure Code (in short 'the Code’) for prosecuting a
retired public servant, vitiates the proceedings.
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Al t hough facts are brief and sinple too, but the Hi gh Court,

unfortunately, instead of confining itself to the Ilegality
of discharge, either for
318

lack of the sanction under Section 197 of the Code or for
the inproper authorisation under the Oficial Secrets Act
1923 (in brief "the OS. Act’) and Atonmic Energy Act 1962
(referred to as "A E.Act’) the two statutes for violation of
which the accused was charged, was led away to record
findings as if the accused was deliberately subjected to
undue harassment by the State aided by the al | eged
unreasonabl e attitude of the Public Prosecutor. So nuch so
that the learned Judge allowed an application of the
accused, in the revision filed by the State against his
di scharge, and set aside the order of Additional Sessions
Judge (in brief *ASJ') framing charges against himas it was
vitiated by fraud, nerely because the State did not file any
counter-affidavit and-insisted that the argunment being sane
as were ~ advanced in the revision it was not necessary to
file any reply, even though the | earned Judge was aware that
the accused had earlier approached the Hi gh Court against
the order rejecting his application that no charge was
liable to be framed against himw thout any success. Not
only that the | earned Judge did not spare, even, this Co-
art, for cancelling bail of the accused at earlier stage.
Needl ess to say that the first was unnecessary’ the second
illegal and is subject matter of appeal No.- 277 of 1993
[arising out of S.L.P. (Crl.) No. 987 of 1992] and the third
i mpr oper .

Since the accused was discharged by the Trial Judge, mainly,
due to technical defects and the decision was rendered as a
prelimnary issue on direction of the High Court, suffice it
to say that the accused, an ex-Naval Captain who achieved
not able success in the field of computer science and
software during the period he was attached w th Bhabha
Atomi ¢ Research Centre, (in short B/A R C) had voluntarily
opted out of service in 1987, was arrested on 30th My,
1988, just, when he was about to board a plane for New York

H s residence was searched on the next day. From the
documents recovered, from search of the hand bag on 30th and
resi dence on 31st and his interrogation, it appeared that he
was guilty of violating provisions of O S. Act and A E. ‘Act,
therefore, a conmplaint was filed, against himafter _obtain-
ing permssion, under Section 3(i)(c), 3(1)(c) read with
Sections 9, 6(2)(a) and 6(2)(b) of the ~O S. Act and
24(1)(d) read wth Sections 18(2) and 24(2)(d) read wth
Section 19(b) of the AE. Act before the Metropolitan
Magi strate who being prima facie satisfied of the offences
and their gravity commtted the accused to stand tria

before the Court of Sessions. Effort was nade by the
accused to assail the framing of charge, as according to
him on facts, no offence under either of the Statutes was
made out. And offence if any for which he could be charge-
sheeted coul d be under Section 5 only. The
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Trial Judge turned down the plea by order dated 24/27th
February, 1989 and fixed date for framing the charge. A
revision, against this order, was dismissed by the High
Court, on 6th June, 1989. It was challenged by way of
Speci al Leave Petition in this Court. But it was permtted
to be withdrawn. The accused however invoked inherent
jurisdiction of the H gh Court seeking review of the order
dat ed 6th June, 1989. Al'though the application was
rejected, on 18th Septenber 1989 but an observation was made
that there was no inpedinment in way of the Trial Judge in
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altering or nodifying or reviewi ng any of the charges or
even framng new or additional charge. This provided an
occasion to the accused for starting proceedings, afresh,

for his discharge and claimin the alternative to frame
charge under Section 5 of OS. Act instead of under Section
3. The application was allowed by the Trial Judge on 15th
January 1990, and the charges under A E. Act were dropped.

The charge under the O S. Act was altered to one under
Section 5 of the Act. The order was set aside on 3rd/4th
April, 1990 by a learned Single Judge and the Trial Judge
was directed to frane charges both under Sections 3 and 5 of
the OS. Act. Against this order the accused approached the
Division Bench, by what is described as, speaking to the
Mnutes for clarification of the order passed by the High
Court on 3rd/4th April, 1990 as the |earned Single Judge who
passed the order on 3rd/4th April, 1990 did not appreciate
the observations nmade by the Division Bench, but it was
rejected on 24th July 1990 as there was no system of
speaking 'to the Mnutes by doing which the order could be
revi ewed in crimnal proceedings. The Bench however
observed that renmedy of the accused was to approach the
court in proper forum _Therefore when the natter was taken
up for fram ng the charge the accused, once again, clained
that he was entitled to be heard at stage of Section 227 of
the Code and he was entitled to be discharged. The Tria

Judge by order dated 6th. August 1990 rejected t he
application, restored the earlier charges and franed a
charge wunder Section 5 as well. Validity of the charges,

thus, framed was challenged by way of Wit Petition
(Crimnal) wunder Articles 226 and 227 of the Constitution
and it was clained that entire proceedi ngs being wviolative
of Article 21 of the Constitution were liableto be quashed.

The High Court did not find any substance in it but it
directed the ASJ by its order 24th March, 1991 to decide if
sancti on under Section 197 of the Code was required and al so
to determne if authorisation under Section of O S. Act and
A . E. Act was in accordance with | aw

In pursuance of this direction the ASJ exam ned the materia

on record and observed that authorisation, was not ~proper
but refrained from

320

expressing any opinion in view of the direction of the Hi gh
Court to decide the requirenent of sanction under Section
197 of the Code, first, and the effect, in law,~ of “its
absence. The ASJ held that the docunents seized from
possessi on of the accused indicated that t hey wer e
i nseparably interwined with performance of his officia

duties whilst in Navy, therefore, the prosecution could not

have been initiated without sanction. 1In revision filed by
the State the H gh Court, decided both the questions in
favour of the accused. It was held that the authorisation

for institution of prosecution, for offences allegedly
conmitted wunder either Statute, was invalid as even ' though

aut horisation was issued, in favour of the Prosecuting
I nspect or who was the Investigating Officer, but. it having
been issued by an authority other than the Centra
Covernment it was not in accordance with |aw On the

guestion of sanction under Section 197 of the Code the High
Court agreed with the ASJ that the charges itself indicated
that the offences were commtted during the period the
accused was a serving officer, therefore, in absence of the
sanction no cognizance of any of the offences could have
been taken.

di scharging the accused it may not be out of place to
exam ne the nature of power exercised by the Court wunder
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Section 197 of the Code and the extent of protection it
affords to public servant, who apart, fromvarious hazards
in discharge of their duties, in absence of a provision |ike
the one may be exposed to vexati ous prosecutions. Secti on
197(1) and (2) of the Code reads as under
"197 (1) When any person who is or was a Judge
or Magi strate or a public servant not
renovable fromhis office save by or with the
sanction of the Government is accused of any
of fence alleged to have been conmitted by him
while acting or purporting to act in the
di scharge of his official duty, no Court shal
take cognizance of such offence except wth
the previous sanction-
(a) in the case of a person who is enployed
or, as thecase may be, was at the tinme of
conmi'ssi on of the alleged of fence enpl oyed, in
connection wth the affairs of the Union, of
the Central Government;
(b)” in the case of a person who is enployed
or, as the

321
case may be, was at the tinme of comm ssion of
the alleged offence enployed, in connection
with' the affairs of a State, of the State
Gover nnent .

(2) 'No Court shall take cognizance of any
of fence all eged to have been committed by any
menber. of the Armed Forces of the Union while
acting or purporting to act in the discharge
of his official duty, except w th the previous
sanction of the Central Covernnent."
The section falls in the Chapter dealing with conditions
requisite for initiation of proceedings. That is if the
conditions nmentioned are not made out or are absent then no
prosecution can be set in_ notion. For instance no
prosecution can be initiated in a court of Sessions under
Section 193, as it cannot take cognizance, as a ‘court of
original jurisdiction, of any offence unless the case has
been conmitted to it by a Magistrate or the code expressly
provides for it. And the jurisdiction of a Mgistrate to
take cogni zance of any offence is provided by Section 190 of
the Code, either on receipt of a conplaint, or upon a police
report or upon information received fromany person other
than police officer, or upon his know edge that such offence
has been committed. So far public servants —are concerned
the cogni zance of any offence, by any court, is ~barred by
Section 197 of the Code unless sanction is obtained fromthe
appropriate authority, if the offence, alleged to have / been
conmtted, was in discharge of the official duty. The
Secti on not only specifies the persons to whom the
protection is afforded but it also specifies the conditions
and circunstances in which it shall be available and the
effect in law if the conditions are satisfied. The
mandatory character of the protection afforded to a public
servant is brought out by the expression, 'no court shal
take cognizance of such offence except with the previous
sanction’ . Use of the words, 'no’ and ’'shall’ nake it
abundantly clear that the bar on the exercise of power of
the Court to take cogni zance of any offence is absolute and
conplete. Very cognizance is barred. That is the conplaint
cannot be taken notice of. According to Black’'s Law
Dictionary the word 'cognizance’ nmeans ’'jurisdiction” or
"the exercise of jurisdiction or ’'power to try and
determ ne causes’. In common parlance it means taking
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notice of . A court, therefore, 1is precl uded from
ent ert ai ni ng a complaint or taking notice of it or
exercising jurisdiction if it is in respect of a public
servant who is accused of an offence alleged to have
conmmitted during discharge of his official duty.

322

the expression, "any offence alleged to have been conmitted
by himwhile acting or purporting to act in the discharge of
his official duty, be understood? What does it nean?

"Official’ according to dictionary neans pertaining to an
of fice. And official act or official duty neans an act or
duty done by an officer in his official capacity. In S B

Salta v. MS. Kochar, AIR 1979 SC 1841, it was held.
"The words 'any offence alleged to have been
conmitted by himwhile acting or purporting to
act in the-discharge of his official duty’
enpl oyed in Section 197 (1) of the Code, are
capabl e of a narrow as well as a wide inter-

pretation. If these words are construed too
narrow vy, the Section wll be render ed
al together sterile, for, it is no part of an
official duty to conmt an offence, and never
can be’ . In the wi der sense, these words wll
t ake under their unbrel | a every act

constituting an offence, commtted in the
course / of the sanme transaction in which the
official duty is perfornmed or purports to be

per f or med.
The right approach to the inport of these
words lies between these two extrenes. Vi | e

on the one hand, it is not every offence
conmitted by a public servant while engaged in
the performance of his official duty, which is
entitled to the protection of Section | 197(1),
an act constituting an offence, directly and
reasonably connected with his official duty
will require sanction for prosecution under
the said provision."
Use of the expression, 'official duty’ inplies that act or
om ssi on nust have been done by the public servant in course
of his service and that it shoul d have been in discharge of
his duty. The section does not extend its protective cover
to every act or omnission done by a public servant in service
but restricts its scope of operation to only those acts  or
om ssi ons which are done by a public servant in discharge of
official duty. In P. Arulswani v. State of Madras, [1967] 1
SCR 201 = AIR 1967 SC 776 this Court after reviewing the
authorities right fromthe days of Federal Court and Privy
Counci | hel d,
"It is not therefore every offence conmmtted by a public
323
servant that requires sanction for prosecution under Section
197(1) of the Crimnal Procedure Code; nor even every act
done by himwhile he is actually engaged in the performance
of his official duties; but if the act conplained of is

directly concerned wth his official duties so that, if
guestioned, it could be clained to have been done by virtue
of the office, then sanction would be necessary. It is the

quality of the act that is inportant and if it falls wthin
the scope and range of his official duties the protection
contenpl ated by s.197 of the Crimnal Procedure Code will be
attracted. An offence nay be entirelY unconnected with the
official duty as such or it nmay be comritted within the
scope of the official duty. Were it is unconnected wth
the official duty there can be no protection. It is only
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when it is either within the scope of the official duty or
in excess of it that the protection is claimble."
It has been w dened further by extending protection to even
those acts or om ssions which are done in purported exercise
of official duty. That is under the colour of office.
Oficial duty therefore inplies that the act or om ssion
nmust have been done by the public servant in course of his
service and such act or om ssion nust have been perforned as
part of duty which further nmust have been official in
nat ure. The section has, thus, to be construed, strictly
while determining, its applicability to any act or onission
in course of service. |Its operation has to he limted to
those duties which are discharged in course of duty. But
once any act or omission has been found to have been
commtted by a public servant in discharge of his duty then
it nust be given liberal and w de construction so far its
official nature is-concerned. For instance a public servant
is not entitled to indulge in crimnal activities. To that
extent | the section has to be construed narrowy and in
restricted “nmanner. But once it is established that act or
onmi ssi on ~was done by the public servant while discharging
his duty then the scope of its being official should be
construed so as to advance the objective of the section in
favour of the public servant. Qherwi se the entire purpose
of affording protection to a public servant w thout sanction
shall stand frustrated. For instance a police officer in
di scharge of duty nay have to use force which may be an
of fence for the prosecution of which the sanction nmay be
necessary. But if the same officer commits an act in course
324
of service but not in-discharge of his duty then the bar
under section 197 of the Code is not attracted. To what
extent an act or omission perforned by a public servant in
di scharge of his duty can be deened to be official was
explained by this court in Baijnath v. State of Mdhya
Pradesh, AIR 1966 SC 220 thus,
"the of fence alleged to have been committed by
the accused nust have sonething to do, or nust
be related in some manner with the di scharge
of official duty......: there  nust” be a
reasonabl e connection between the act and the
di scharge of official duty the act nust bear
such relation to the duty that the _accused
could lay a reasonable claim but not a

pretended or fanciful claim that hedid it

n
the course of the perfornmance of his duty.”

If on facts, therefore, it is prima facie found that the act
or om ssion for which the accused was charged had reasonabl e
connection with discharge of his duty then it nust be held
to be official to which applicability of Section 197 of the
Code cannot be di sputed.

On the law, thus, settled two questions ari se f or
consideration one if the offence for which the accused was
charged and of which cogni zance was taken was commtted by
him during the period he was in Naval service and if it be
so then whether the violations were in discharge of officia
duty or they were beyond it. For this purpose it nmay be
mentioned that five charges were franed agai nst the accused.
First two related to Section 3(i) and 3(1)(c) of the OS
Act . Third and fifth related to Sections 6(2)(a) and 5 of
the OS. Act and fourth related to violation of Sections
18(2) and 19 of AAE. Act. In the very first charge after
narrating the period when the accused was enpl oyed and when
he opted for voluntary retirement it is stated that it was
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during the course of this period that he was in com
nmuni cation with foreign agents, within or without India and
for purpose prejudicial to the safety or interest of the
State he obtained and collected top secret and secret
of ficial docunents. The High Court and the Trial Judge,
both, found that it was clear that the documents which were
seized from possession of the accused and were subject
matters of indictnent were obtained by hi mwhen he was in
service prior to-his retirenent in 1987. Even the reference
to the docunents in the charge because of which the
CGovernment was of opinion that the accused had violated
provi si ons
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of OS. Act are nentioned to have been procured by the
accused during course of his enploynent. In view of these

avernents, in the charge itself, it is very difficult to say
that the offence for which the accused had been charge-
sheeted” were not commtted when he was in service. In
respect of charge 2, the High Court found and in our opinion
rightly ‘that the use of words, 'during the said tine and
pl ace’ related back to what was stated in charge no. 1,
nanely, to the period when the accused was in service. The
H gh Court further found and again in our opinion rightly,
that anbiguity, if any, in charges 1 to 4 stood conpletely
renoved by charge no. 5 which left no doubt that the
intention and purpose of framing the charge against the
accused was to indict himfor whatever he had done during
the period when he was enployed in the Navy as the
alternative charge clearly states that during his deputation
bet ween 1976 and 1987 with B. A R'C. he had access to secret
docunents whi ch he communi cated to the persons other than
those who were authorised to receive such information.
Charge no. 3 related to retention of Identity Card ' during
service and charge no. 4 is in  respect of taking out
information in formof books pertaining to atomic energy the
i nformati on of which had been obtained illegally, obviously,
when the accused was in service. Therefore, the act or
om ssion which furnished foundation for indicting the
accused either under O S. Act or A°E Act were related to
the period when he was in service. The narrow - or the
stricter test to determine if the sanction for prosecuting
the accused was necessary was thus satisfied.

What renmmins to be examined is if the documents which were
found in possession of the accused and were collected  or
obt ai ned by hi mwhen he was in service were procured by him
in discharge of duty. But before undertaking this -exercise
it may be stated that Section 197 of the Code asit stands
after 1973, extends the protection even to a retired public
servant as is clear fromuse of the words, 'is or /was’
provi ded the accusation is in respect of an act or omission
done or purported to have been done when such public servant
was in office. By legislative fiction the officer is deened
to be a public servant under Section 197 of the Code
irrespective of his retirement if the accusations against
him are for act or omssion done by himwhen he was in
service. The purpose is to avoid exposing a public servant
to vexatious or frivolous prosecutions nerely because he has
demi t ed his office. The subnission of t he | ear ned
Additional Solicitor General that if a public servant ceases
to hold the office by the tine the Court is called upon to
take cogni zance cannot claimany protection, being
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in teeth of the section, does not need any further
el uci dati on.

Reverting to the main issue the two courts bel ow have found
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it as a fact that the acts or onissions for which the
accused has been charged were commtted by himin discharge
of his official duty. To steer clear of the effect of such
finding the | earned Additional Solicitor General urged that
in view of the charges franed under O.S. Act the accused
could not claimany protection under Section 197 of the Code
as espionage can by no stretch be taken to be official duty.
The | earned counsel submitted that the documents which were
recovered from possession of the accused were such as could
not have been in his possession when he had already retired
and the proper custodian of those docunments being the
Central Covernnment, no sanction was required for prosecuting
the accused for possessing such docunents. As a matter of
law no exception can be taken to the submission that no
public servant can _indulge in espionage. But nere
al l egation of spying cannot deprive a public servant of the
| egal protection provided for in Section 197 of the Code.
Section 3 of the O S. ‘Act, no doubt, provides penalty if any
person. acts -in any manner prejudicial to the safety or
interest of the State. This appeal is not concerned if the
accused acted in such manner which can give rise to an
inference in lawthat he was guilty of spying or acted in
any manner to affect sovereignty and integrity of the
country. The limted question is if the documents which
were seized fromthe accused either at the airport or from
his residence are such that they could have been obtained or
procured by himwhile acting as Naval” Oficer in discharge
of his duty. As is clear fromthe charge itself the accused
was, selected in course of his enploynent in the Navy to
study the feasibility of nucl ear power, propelled subnmarine
vessel along with a team of officers and was attached with
B.ARC as second officer in conmmand. He joined the
project in 1976 and was associated with the Centre for
nearly 10 years. The accused while working with B. A RC.
not only obtained Ph. D. but was even awarded gold neda

for his achievements in conmputer ~technology and contro

engi neering and a special Herbert Lott Menorial Award for
his inventions in inproving the existing, fighting devices
of the Navy. It is not the case of prosecution that the
documents which were seized either fromthe airport or the
resi dence of the accused could not have been dealt by him
when he was in service. Anongst various —docunents which
were seized were the ldentity Card of the Indian~ Arned
Forces bearing his photograph and name, the eight files
containing different types of maps of India, diagrams and
conputer information, a book by name ' Nucl ear Power Pl an
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Model | i ng and Design, one brown envelope cont ai ni ng.
| am nation papers wth diagrans, one book MA Nuclear
Subrmarine Propul sion Plant Design and one book Milti /Point
Satellite Links in Navnet System were also recovered from
hi m The docunents which were found at his residence on

31st May were conputer communi cation on HF Links in ' Navnet
and Advanced Technol ogy Adaptation Centre, C3 | System
Devel opnent for Arned Forces Advanced Technol ogy Adaptation
for Defence, Multi Point Satellite Links in Navnet System

CGovernment of India publications project report of Nuclear
propul sion for Marine Application, one book about Sea on
Control Radar and Display System for Land Design. Certain
plan design of B.ARC were also recovered from his
possessi on. Most of the documents which can be said to be
sensitive which were recovered from the accused wer e
adnmttedly either the book witten by himor the paper read
by himas is clear fromthe Punchanana and the Statenent of
Wt nesses who were produced on behalf of the prosecution to
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prove the sane. Even the thesis witten by the accused on
which he was awarded Ph. D. by the Bhabha Institute of
Technol ogy was seized by the prosecution. The purpose of
stating all this is to denonstrate that these papers were
witten and the books published when the accused was
attached with B.AARC as a Second Oficer-in-Command and,
therefore, the material or docunments which were found by him
cannot be said to have been collected or procured by him by
going out of way and beyond the discharge of his duties as
an officer in the Naval Departrment. May be sone of them
were secret, confidential or unclassified itens. But the
accused cane across them and obtained their copies in course
of his duty as an officer attached to B.A R C. Charge No. 2
is in respect of classified information obtained by hi mwhen
he was in Naval service. Taking out of information obtained
in course of enploynment was thus squarely covered by Section
197. VWhether it was ~for conmunication or not is not
material.  Retention of ldentity Card issued during service
may be dereliction, of duty but it was committed when the
accused. was in - service and it was issued to him while
di scharging his duties as a Naval officer. The Trial Court
found that even though the Punchnama shows that two Identity
Cards were recovered fromthe possession of the accused, but
from their perusal it appeared that the ldentity Card was
i ssued to the accused as a retired officer and consequently
the claim of the prosecution that the accused acted in
violation of the provisions of the Act was -not justified.
But assunming there was violation since it was done when the
accused was in service he was entitled to protection under
Section 197 of the Code. The H gh Court andthe Tria
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Court appear to have, rightly, inferred that whatever
material canme in possession of the accused was as a result
of discharge of his duty as a Naval Oficer. |If this be so
then even the second and the nost inportant requirement of
acting in discharge of official duty was sati sfied.
Therefore, w thout expressing any opinion on nerits we are
of the opinion that it was necessary for the prosecution to
have obtained sanction for prosecuting t he accused.
Simlarly so far charge no. 4 is concerned we do not  propose
to examne if it was properly franed agai nst the accused and
if there was any material in support of it. —But the alleged
i nformati on which the accused was taking with himto ~United
States having been obtained by himin course of enpl oynent
and in discharge of his duty the H gh Court did not commt
any error of law in recording the finding that no
prosecution could be initiated unless sanction under Section
197 was obtained. Sane applies to charge no. 5. Therefore,
we are of opinion that the courts below did not conmmit/ any
error of law in coming to conclusion that the entire
proceedings were vitiated as no cogni zance of the - offences
coul d have been taken agai nst the accused without conplying
wi th provisions of Section 197 of the Code.

Since the appeal fails for non-conpliance of Section 197 and
the order discharging the accused has to be upheld we do not
propose to examne the finding if authorisation under OS
Act and A.E. Act to prosecute the accused was valid or not.
In the result this appeal fails and is dismissed. Since the
r espondent was di scharged for failure of mandat ory
requi renent yet the State went on filing revision before the
H gh Court and appeal before this Court and keeping in mnd
the nental sufferings and financial loss caused to the
respondent we are of opinion that the respondent is entitled
to costs which we assess in peculiar facts and circunstances
of this case at Rs. 25,000.
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N. V. K
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Appeal

di sm ssed.




