http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 7
PETI TI ONER
Tl RUVALA VENKATESWARA TI MBER ANDBAMBOO FI RM
Vs.
RESPONDENT:

COMMERCI AL TAX OFFI CER, RAJAHMUNDRY

DATE OF JUDGVENT:
28/ 11/ 1967

BENCH

RAMASWAM , V.

BENCH

RAMASWAM , V.

SHAH, J.C.

BHARGAVA, VI SHI SHTHA

Cl TATI ON
1968 AIR 784 1968 SCR (2) 476
Cl TATOR | NFO
RF 1977 SC1275 - (13)
C 1989 SC1555 (9)

ACT:

Andhra Pradesh Ceneral Sales Tax Act 6 of 1957, Explanation
[l to s. 2(1) (n)-Wiether ultra vires--Wether enlarges
scope of 'sale’ to include transactions which are not sal es-
VWet her di scrim natory.

HEADNOTE

The appellant firmcarried on business in Andhra Pradesh and
was registered as a deal er under the Andhra Pradesh  Genera

Sales Tax Act 1957. In its return for the assessnent vyear
1962-63 the firmclaimed exenption of certain turnover on
the ground that it had sent the goods to its comm ssion
agents and wunder the contract of  agency the comm ssion
agents were enpowered to pay sal es-tax and had paid the sane
directly to the Sales Tax Departnent. When the Commercia

Tax O ficer sought to assess the appellant firm on the
aforesaid turnover the appellant filed a wit petition in
the High Court which was dism ssed. |n appeal before this
Court by certificate it was contended : (i) that Explanation
[1l tos. 2(1) (n) of the Act enlarged the scope of the word
"sale’ Dby treating nere entrustment to an agent' as a  sale
and therefore the Explanation was ,ultra vires, . (ii) /that
the comm ssion agents to whomthe appellant had sent the
goods for sale had already paid the tax and the “appellant
could not be taxed again on the same transaction as | there
was only one sale; (iii) that the Explanation was violative
of Art. 14 of the Constitution as it nade an arbitrary
classification.

HELD : (i) The real effect of the third Explanation is to
i mpose the tax only when there was a transfer of title to
the goods and not where there is a nere contract of agency.
The Expl anation says in effect that when there is in reality
a transfer of property by the principal to the agent and by
the agent in his turn to the buyer there are t wo
transactions of sale. The phrase "when the goods are
transferred" in cls. (1) and (2) of Explanation IIl on a
proper construction nmeans "when title to the goods is
transferred® and so construed it is imnmpossible to say that
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the Explanation enlarges the scope of the nmmin section
Expl anation 1l is not. there fore ultra vires. [480 B-E]
State of Madras v. Gannon Dunkerley & Co. (Madras) Ltd. 9
S.T.C. 353. referred to.

(ii) As a nmatter of lawthere is a distinction between a
contract of sale and a contract of agency by which the agent
is authorised to sell or buy on behalf of the principal and
nake over <either the sale proceeds or the goods to the
principal . The essence of a contract of sale is the
transfer of title to the goods for a price paid or promsed
to be paid. The transferee in such a case is liable to the
transferor as a debtor for the price to be paid and not as
agent for the proceeds of the sale. The essence of agency

to sell is the delivery of the goods to a person who is to
sell them not as his own property but as the property of
the principal who continues to be the owner of the goods,
and wll therefore be liable to account for the sale
proceeds. . The true relationship of the parties in

477

each case has to be gathered from the nature of the
contract, its terns and conditions, and the termn nol ogy used
by the parties is not decisive of the legal relationship
[480 G 481 B]

VWet her the transactions in the present case were sales or
contracts of agency was a m xed question of |aw and fact and
nmust be investigated with reference tothe material which
the appellant mght be able to place before the appropriate
authority. The question was not one which could be properly
determ ned in an application under Art. 226 of the Constitu-
tion. [482 B]

WT. Lanb and Sons v. Goring Brick Conpany, Limted [1932]
K.B. 710, and Hutton v. Lippert [1883] 8 A C. 309, referred
to.

(iii) The classification contenplated by the Expl anation
bet ween sal es through commi ssion agents who account fully
for all collections nade and sal es through conm ssi on agents
who do not account for collections is based 'upon an
intelligible differentia and it has a rational relationship
with the object sought to be achieved by the statute. It
did not therefore, violate Art. 14. [482 C DO

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2176 of

1966.

Appeal fromthe judgnent and order dated April 16, 1964 of
the Andhra Pradesh High Court in Wit Petition No. 1404 of
1963.

P. Par ameswara Rao for R V. Pillai, for the appellant.

P. Ram Reddy and A. V. V. Nair, for the respondent.

The Judgnent of the Court was delivered by

Ramaswam, J. The appellant is a partnership firm carrying
busi ness in banboos, tinber and firewod at Gokavaramin-the
State of Andhra Pradesh. The firm had been registered as a
deal er under the Andhra Pradesh General Sales Tax Act (No.
VI of 1957), hereinafter referred to as the 'Act’. For the
assessment year 1962-63, the appellant submtted a return
showi ng a gross turnover of Rs. 13,89,130.70 P and cl ai med
exenption on a turnover of Rs. 13,68,174.39 P which
according to the appellant represented the amount of sales
effected by its comm ssion agents and sal es of firewood. By
a notice dated Novenber 28, 1963, the Conmercial Tax
O ficer, Rajahmundry called upon the appellant to show cause
as to why it should not be assessed for the year 1962-63 on
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a turnover of Rs. 13,89,130.70 P at 2 per cent. El even
itenms were conprised in the notice. ItemNo 1, relating to
a turnover of Rs. 96,527.10 P was wunder the firewod
account . It was alleged by the appellant that it paid the

single point tax at 2 per cent to the Forest Department on
the ampbunts for which the forest goods were taken in
aucti on. As regards items 2 to 11 the appellant clained
exenption on the ground that its agents, Messrs. Kusuma
Arjayya and Batl anki Veera Venkayya, Rajahmundry, paid the
tax. The case of the appellant was that

L1 Sup. C. 1./68-16

478

it sent goods for sale to its comm ssion agents and under
the contract of agency the conm ssion agents were enpowered
to pay sal es-tax and had paid the sane directly to the Sales
Tax Departnent. I n"accordance with the wusual commercia
practice the commi ssion agents collected Dharmam on the
sal es conducted by them and appropriated those collections
for charitable purposes. The conmm ssion agents furnished
accounts to the appellant but in these accounts the anobunts
col I ected t owar ds sal es-t ax and Dharmam  were not
specifically shown as it was understood between the parties
that the anounts collected towards sales tax would be
remtted to the Sales  Tax Department. and the anmounts
collected towards Dharmam would be credited to the charity
account of the commission agents and suitably wutilised by
-them Aggrieved by the assessnent notice of the respondent
disallowing its claimfor exenption the appellant-firmfiled
a wit petition No. 1404 of 1963 dated Decenber 7, 1963
before the Hi gh Court of Andhra Pradesh under Art. 226 of
the Constitution praying for the grant of a wit in the
nature of certiorari calling for the records relating to
sal es-tax assessnents of the appellant for the year 1962-63
and quashing the notice dated Novenber 28, 1963 issued by
the respondent. By its judgnent dated April 16, 1964 the
Hi gh Court dismssed the wit petition. This appeal is
brought by a certificate granted by the H gh Court.

On behalf of the appellant it was contended, in the /first
place, that Explanation Ill tos. 2 (1) (n) of the Act
enlarged the scope of the word "sale" and by nmeans of a
fiction converted what are not sales.in law into taxable
sales for the purpose of the Act and, therefore, the
Expl anation was ultra, vires of the powers of the State
Legi sl ature which had no | egislative conpetence to inpose a
tax under Entry 48 in List |l of Sch. Vil of the
Consti tution. Section 2 (1) (n) of the Act defines "sale"
as follows :

"sale" wth all its grammtical variations
and cognate expressions neans every transfer
of the property in goods by one person to
another in the course of trade or “business,
for cash, or for deferred paynent, or for any
ot her val uabl e consideration, (and includes
any transfer of materi al s for noney
consideration in the execution of a works
contract provided that the contract for the
transfer of such materials can be separated
from the contract for the services and the
work done, although the two contracts are
enbodied in a single docunent) or in the
supply or distribution of goods by a society
(including a co-operative society), club, firm
or associations to its menbers, but does not
i ncl ude a nortgage hypot hecati on or pl edge of,
or a charge on goods;
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NOTE :-By Amendnent Act 26, 1961, the brac-
keted words were substituted for the words and
i ncl udes

479

a transfer of property in goods involved in
the execution of a works contract.

Expl anation 111 :-Notw thstanding anything
contained in this Act or in the Indian Sale of
CGoods Act, 1930 (Central Act Il of 1930), two
i ndependent sal es or purchases shall, for the
purposes of this Act, be deened to have taken
pl ace-

(1) when the goods are transferred from a
principal to his selling agent and from the
selling agent to the purchaser, or

(2) when the goods are transferred from the
seller to a buying agent and fromthe buying
agent to his principal, if the agent is found
in either of the cases aforesaid-

(i) to have sold the goods at one rate and
to have passed on the sale proceeds to his
princi pal at another rate; or

(ii) to have purchased the goods at one rate
and to have passed themon to his principal at
anot her rate; or

(iin) not to have  accounted to his
principal for the entire collections or
deductions nade by him in ‘the sales or
purchases effected by himon behalf of his
principal; or

(iv) to have acted for a fictitious or non-
exi stent principal;"

In our opinion the real object of the Explanation is to
prevent the nisuse by the assessee of the relationship of

principal and agent for the purpose of evading tax. The
first situation contenplated by the legislature is that
covered by cl. 2(i) of Explanation Ill where the agent has

sold the goods at one rate and passed on the sal e  proceeds
to its principal at another rate. The second situation is
where the agent has purchased the goods at —one rate and
has passed themon to the principal at another rate. The
third situation is where the agent has not accounted to - his
principal for the entire collections or deductions nade by
him in the sales or purchases effected by himon behal f -~ of
his principal, and the fourth is where it appears that the
agent has acted for a fictitious or non-existent principal
It was contended on behal f of the appel l ant \that the State
| egi sl ature was not conpetent to convert by a legal fiction
a nmere entrustnent of goods for sale into a sale and to
i mpose a tax thereon. |In our opinion, there is no  warrant
for this argunent. The real effect of the third Expl ana-
480

tionis to inmpose the tax only when there was a transfer of
title to the goods and not where there is a nmere contract of
agency. The Explanation says in effect that where "there is
in reality a transfer of property by the principal to the
agent and by the agent in his turn to the buyer, there are

two transactions of sale. |In our opinion, the phrase "when
t he goods are transferred" in cls. (1) and (2) of
Expl anation 111 on a proper construction means "when title

to the goods is transferred" and so construed it is
i npossible to say that the Explanation enlarges the scope of
the main section. It was pointed out by this Court in The
State of Madras v. Gannon Dunkerley & Co. (Madras) Ltd.(1)
that the expression "sale of goods" in Entry 48 in List 11
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of Sch. VIl of the Governnent of India Act, 1935, cannot be
construed in its popular sense but nmust be interpreted in
its legal sense and should be given the same neani ng which

it has in the Sale of Goods Act, 1930. It is a nomen juris,
its essential ingredients being an agreement to sel

novables for a price and property passing therein pursuant
to that agreement. |In other words, it is necessary for

constituting a sale that there should be an agreenent
between the parties for the purpose of transferring title in
the goods, that the agreenent nust be supported by noney
consideration and that as a result of the transaction the
title to the property nmust actually pass in the goods. As
we have already pointed out, the third Explanation to S. 2
(1) (n) of the Act nust be interpreted to nean that where
there is inreality a transfer of property in the goods by
the principal to the agent and by the agent in his turn to
the buyer, there  are two transactions of sale. It is
therefore i npossible to accept the contention put forward on
behal f | of the appellant that the Explanation has converted
what, in fact, is not a saleinto a sale for the purpose of
assessnent to sal es-tax.

It was contended on behalf of the appellant that in any
event items Nos. 2 to Il of the notice related to goods
which the appellant had sent for sale "to the comm ssion
agents and as the latter had already paid the sales-tax the
appel l ant was not liable to be assessed to tax again on the
same transaction as there was only one sale.  As a matter of
law there is a distinction between a contract of sale and a
contract of agency by which the agent is authorised to sel
or buy on behalf of the principal and nake over either the
sal e proceeds or the goods tothe principal. The essence of
a contract of sale is the transfer of title to the goods for
a price paid or promised to be paid. The transferee in such
a case is liable to the transferor as a debtor for the price
to be paid and not as agent for the proceeds of the ' sale.
The essence of agency to sell is the delivery of the goods
to a person who is to sell them not as his own property but
as the property of the

(1) 9 S T.C 353

481

principal who continues to be the owner of the -goods and
will therefore be liable to account for the sale proceeds.
The true relationship of the parties in each case has'to be
gathered from the nature of the contract, its terns -and
conditions, and the term nology used by the parties is not
decisive of the legal relationship. For instance, in W T.
Lanb and Sons v. Goring Brick Conpany Limted(1l) there was
an agreenent in witing by which certain manufacturers of
bricks and other building materials appointed ~a firm of
buil ders’ nerchants "sole selling agents of all bricks and
other materials manufactured at their works". The agreemnent
was expressed to be for three years and af terwar ds
conti nuous subject to twelve nonths’ notice by either party.
VWil e the agreenment was in force the manufacturers informed
the nmerchants that they intended in the future to sell their
goods thensel ves without the intervention of any agent, and
thereafter they effected sales to custoners directly. It
was held by the Court of Appeal that the agreenent was one
of vendor and purchaser and not one of principal and agent.
The sane principle is enunciated in Hutton v. Lippert(2), in
which there was a contract between the defendant and E
which in its terns purported to be one of guarantee or
agency; that is to say, the defendant guaranteed the sale of
E's property in whole or by lots at a fixed price, E giving
the defendant a power of attorney to deal with the property
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as he thought fit, and agreeing that he should receive any
surplus over and above the fixed price as his conmm ssion on
and reconpense for the said guarantee. It was held by the
Judicial Committee, upon a construction of the agreenent,
that the transaction was really a sale and that the
def endant was liable to pay duty on hi s pur chase- noney
under Act Il of 1863. At page 313 of the Report Sir
Robert P. Collier, who delivered the opinion of the Boar d,
stated as follows :

"Under these circunstances it appears to
their Lordships that the Chief Justice was
justified in saying that the effect of the
transaction was to give Ekstein every right
which a vendor could legally claim and to
confer upon the defendant every right which a
purchaser could |l egally demand., Does it make
any ~difference that the parties have called
thi's transaction by the name of a guarantee ?
It appears to their Lordships that because the
parties have used 'this term’'guarantee’ in a
sense whichis unusual and not applicable to
this case,--for Lippert really guar ant eed
not hi ng,-the nature of the transaction is not
thereby changed; and because they have said
that / Lippert was to be entitled to whatever
Sur pl us’ or bal ance shall remain on the resale
of portions of the property, if any were
resold, ’'as commi ssion and

(1) [1932] K. B. 710.

L1 Sup. O/68---17 a

(2) [1883] 8 A-C 309.

482

reconmpense for the said -guarantee,’” this
expr essi on does not convert him from a
pur chaser into an agent."”

It is manifest that the question as to whether the
transactions in the present case are sales or contracts of
agency is a nmxed question of fact and |law and’ nust be
investigated with reference to the material ~ which the
appel lant might be able to place before the appropriate
aut hority. The question is not one which can properly  be
determined in an application for a wit under Art. 226 of
the Constitution.

It was also subnmitted on behalf of the appellant that the
third Explanation to s. 2(1) (n) of the Act violated the
guarantee under Art. 14 of the Constitution since the
classification contenplated, i.e., sales through ~comm ssion
agents who account fully for all collection made and sal es
t hrough conmi ssi on agents who do not account for
collections, was not made on any intelligible differentia
and had no rational relationship to the purpose- of the

statute. In our opinion, there is no substance in this
argunent as the classification is based upon an
intelligible differentia and it has a rational rel ati onship

with the object sought to be achieved by the statute.
Counsel for the appellant is therefore unable to make good
hi s subm ssion on this aspect of the case.

For the reasons expressed we hold that the judgment of the
Hi gh Court of Andhra Pradesh is right and this appeal rnust

be dismssed. 1In the circunstances of the case we do not
propose to nmake any order as to costs.
G C

Appeal dism ssed
483
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