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PETI TI ONER
M S. | NDI AN PETROCHEM CALSCORPORATI ON LI M TED

Vs.
RESPONDENT:
COLLECTOR OF CENTRAL EXCI SE. VADODARA
DATE OF JUDGVENT: 05/ 03/ 1997
BENCH

al, AM AHVADI, SUJATA V. MANOHAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Ms. Sujata V. Manohar, J.

The appel l ant \is a Governnent of 1 ndia Undertaki ng. The
appel lant is engaged,, inter alia, in the nmanufacture of
Et hyl ene, Propyl ene, Benzene, Tol uene and other products
falling under Chapters 27 and 29 of the Central Excise
Tariff Act, 1985.

At the material tine the appellant obtai ned raw napht ha
fromthe Refinery in terns of Notification No.27/89-C E
dated 1.3.1989. Under this notification, raw naphtha falling
under sub-heading No.2710.14 of the Schedule to the Centra
Excise Tariff Act, 1985 intended for use in the manufacture
of products specified in the table annexed to ‘the said
notification, is exenpt from paynment of so nuch of the duty
of excise leviable thereon as is ‘in-excess of the anount
calculated at the rate of Rs.60 per Kilolitre at 15 degree
Centigrade on the quantity of naphtha consumed in-the
manuf acture of the said products. The table of products
which is annexed to the notification, inter alia, covers
Et hyl ene, Propyl ene, Butadi ene, Benzene, Toluene and Para-
xyl ene which are the products manufactured by the appell ant
from raw naphtha obtained by the appellant ~under the
concessional rate of excise duty under the above
notification. According to the appellant it has not viol ated
any termof this notification.

The text of the notification is as follows:

"Concessi onal rate on naphtha used

in the manufacture of specified

chemicals. 1In exerci se of the

powers conferred by sub-section (1)

of section 5A of the Centra

Excises and Salt Act, 1944 (1 of

1944), the Central Gover nent ,

bei ng satisfied t hat it is

necessary in the public interest so

to do, hereby exenpts raw naphtha

falling under sub- headi ng

No. 2710. 14 of the Schedule to the

Central Excise Tariff Act, 1985 (5

of 1986), intended for wuse in the
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manuf act ure of t he products
specified in the Table hereto
annexed from so nmuch of the duty of
excise from so much of the duty of
excise leviable thereon as is in
excess of the anmount cal cul ated at
the rate of Rs.60 per kilolitre at
15 ¢ on the quantity of naphtha
consunmed in the manufacture of the
sai d products:

Provided that where the wuse is
el sewhere than in the factory of
manuf acture the procedure set out
in Chapter x of the Central Excise
Rul es, 1944 is followed.

Expl anati on: -

1. The anount of napht ha consuned
i n"the manufacture of the products
shal ' be cal cul ated by subtracting
from the quantity of napht ha
received by the factory
manuf acturing the product s t he
qgquantity of naphtha returned by the
factory to a refinery, declared as
such under sub-rule (2) of rule 140
of the Central Excise Rules, 1944.
2. In cases where certain goods
which are incidental, inevitable,
or involuntary to the process of
manuf acture the  products specified
inthe said Table —are produced in
the course of the manufacture, the
exenption under this notification
shall not be denied for the reason
that the said goods are not
products specified in the -said
Schedul e.

Et hyl ene
Pr opyl ene
But adi ene

Benzene
Tol uene
Par a- xyl ene

According to the appellant the entire quantity of raw
napht ha obtained by it is subjected to thernal cracking and
is further subjected to fraction and other processes to
extract or nmanufacture these products. At an internediate
stage of manufacture, one of the byproducts obtained is
pyrol ysis Gasol ene. Pyrolysis Gasolene is further processed
by the appellant to obtain Benzene and Toluene which are
products enunerated in the Table. The residue left after
this manufacture is further processed to produce petrol eum
Resins. Petroleum Resins are not listed in Table. Wat is
left over is returned to the refinery.

The Collector, Central Excise held that the entire
gquantity of pyrolysis Gasol ene which was presuned by himto
be raw naphtha, was not entitled to concessional rate of
duty as it was used for the manufacture of Petrol eum Resins.
He levied a duty of Rs.?24,41,99,988.77, ordered confiscation
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of land, building, plant, nachinery wth option to the
appellant to redeemthemon paynment of Rs.1 lac and inposed
a penalty of Rs.5 crores.

In appeal the Tribunal held that Pyrol ysis Gasol ene
used for nmanufacture of Benzene and Tol uene was entitled to
concessional rate of duty. But the residual Pyrolysis
Gasol ene used for the manufacture of Petroleum Resins was
not so entitled. It reduced the duty to Rs.4.36 crores and
reduced the penalty to Rs.10 lacs. The present appeal is
fromthis order.

Broadl y speaking, the process of manufacture adopted by
the appellant is as foll ows:

Raw Napht ha which i's obtained by the appellant at a
concessional rate of duty under the above notification is
cracked at high temperature as a result of which (1)
olefenic rich gas (2) pyrolysis fuel oil and (3) pyrolysis
gasol ene are produced. Qut of- these olefenic rich gas is
further processed for the purpose of obtaining ethylene,
but edi ene, propylene and other itens enunerated in the
Table. Residual gas is flared while the residue is returned
to naphtha cracker. The _products which are obtained by the
further processing of olefenic rich gas are all covered by
the table in the concession notification. Pyrolysis fuel oi
which is the second resultant of the thermal cracking
process is wused internally as fuel and is also renoved as
car bon bl ack feed stock.

Upto this stage the respondent has accepted that the
appel l ant has conplied with the requirenents  of the above
notification. The difficulty inthe present case has arisen
on account of the third resultant of the thermal cracking
processi ng, nanely, pyrolysis gasolene. Pyrolysis gasolene
which arises in the process of thernal cracking is further
processed by the appellant in order~ to obtain benzene and
tol uene which are also enunerated itens. Since 1984 the
appel l ant has put up a petroleum resin plant. After the
extraction of benzene and toluene, the residual pyrolysis
gasolene is further processed in the petroleumresin plant
of the appellant. The residual product is given a C8.C9 Cut
which ultimately results in the manufacture of" petroleum
resins. Petroleum resins are not nentioned in the table
annexed to the above exenption notification

According to the respondent, the appellant has diverted
pyrol ysis gasolene for the manufacture of petrol eumresins
and therefore, pyrolysis gasolene to the extent that it is
used for the manufacture of petroleum resins cannot be
granted concessional rates of excise duty Accordingly under
the inpugned order of CEGAT, duty of excise nust be
cal cul ated on the balance of residue of pyrolysis gasol ene
"diverted" for C8.C9 Cut and not on the entire pyrolysis
gasol ene as earlier held by the departnment. As a result the
appel l ant  has becorme Iliable to pay duty cal cul ated
approxi matel y at Rs. 4. 36 crores i nst ead of
Rs. 24,41,99,988. 77 as earlier held by the departnent.

In order to decide whether the findings of Tribunal are
correct, we nust examine the terns of the notification in
guestion. The notification exenpts raw naphtha intended for
use in the manufacture of products specified in the table
attached to it from so nuch of the duty of excise as is in
excess of the amount calculated at the rate of Rs.60 per
kilolitre at 15 degree c¢. on the quantity of naphtha
consuned in the manufacture of the said products. It is an
accepted position that the appellant under the notification
for the manufacture of products which are listed in the
tabl e.

The only contention of the department is that the
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appel l ant has not used the entire quantity of raw naphtha
for this purpose. This contention does not appear to be
correct. The entire quantity of raw naphtha which was
obtai ned by the appellant wunder the exenption notification
is subjected to thermal <cracking for the purpose of
obt ai ni ng et hyel ene, butadi ene, propylene and other itens
which are incorporated in the said table. After the entire
guantity of raw naphtha is subjected to thernmal cracking,
three itenms energe; olefenic rich gas, pyrolysis fuel oi
and pyrolysis gasolene. There is no way in which the
appel l ant could have avoided this outcone. CQut of these
resultants, olefenic rich gas is required to be further
processed for the manufacture of itenms form ng part of the
table. One of the other resultant products, nanely,
pyrol ysis gasolene is further processed to obtain sone nore
products which are listedin the table, nanely, benzene and
tol uene. For this processing of pyrolysis gasolene also the
department  has no objection because as a result of
processi ng of -~ pyrolysis gasolene the products which are
obtained ‘are listed in the table.

However, the further processing of residual pyrolysis
gasol ene after extraction of = benzene and toluene in the
petrol eumresin plant of the appellant is objected to by the
departrment. This further processing of pyrolysis gasolene
residue results in production of petroleumresins which are
not enunerated in the said table. There is no dispute that
on petrol eum resins so manufactured the appellant is paying
duty of excise. The only dispute is as to the duty of excise
to be levied on pyrolysis gasolene residue which is
processed in the petroleum resin plant of the appellant to
manuf acture resins. According to the respondent the portion
of the resi dual pyrolysis gasol ene consuned in the
manuf acture of petrol eumresins should have been returned to
the refinery.

In the first place the contention of the respondent
that the appel  ant  has diverted raw naptha to the
manufacture of petroleumresins (is not correct. What the
appel | ant obtai ned under the exenption notification was raw
napht ha which was subjected to thernal cracking.” The 'entire
gquantity of raw naphtha so obtained was subjected to
processing for the purpose of obtaining itens enumerated in
the table. The appellant did not set apart any quantity of
raw naphtha for the purpose of obtaining petroleumresins.
It has nerely subjected the residual pyrolysis gasolene to
further processing in the petroleumresin. plant for the
manuf acture of petroleumresins. This residual pyrolysis
gasol ene cannot be equated wth raw naphtha which was
obtai ned at concessional rate of duty. Explanation 2 of the
notification provides that in cases where certain  goods
which are incidental, inevitable or involuntary to the
process of manufacture of the products specified in-the said
table are produced in the course of nanufacture the
exenption under this notification shall not be denied on the
ground that these goods are not products specified in-the
said Schedul e. In fact, the respondent has issued a
clarification with the concurrence of the Mnistry of Law
bearing G1.(D.R & D.) F.No. 03/15/72-Cx.3 dated 26.3.1976
setting out as follows:

PR it is clarified that

when raw naphtha is intended for

use in the manufacture of any one

or nore of the products specified

in the Schedule appended to the

notification the production of

ot her goods whi ch are
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i nci dental/inevitabl e/involuntary

in such production woul d not

di sturb the scheme of exenption and

that the whole of the raw naphtha

woul d be deened to have been used

in the manufacture of the product

for the manufacture of which raw

napht ha was obt ai ned.

In this connection. our attention is drawmn to a
decision of this Court in the case of State of Haryana v.
Dal ma Dadri  Cement Ltd. (1987 (Supp) SCC 679). In that
case, cenent required for use in the generation or
distribution of electrical energy was exenpted from sales
tax. The Punjab State Electricity Board had obtained the
cenent and given certificates that it was for wuse in the
generation or distribution of electrical energy. The Court
said that the mere fact that sone of the cement supply was,
in fact, used by the Board for activities not directly
connected with the generation or distribution of electrica
energy cannot make any difference to the availability of the
exenption. The intention of the board was that the cement
was directly connected with the generation or distribution
of electrical energy.

In the present case, the entire Ttaw naphtha which is
obtained at concessional rates of duty is nmade use of for
the purpose of obtaining products permtted under the said
exenption notification. Only sonme of the processed residue
is used for the nanufacture of other products. There is,
therefore, no, violation in the present case of the
exenption notification

In the case of nfs. Steel Authority of India Ltd. v.
Col l ector of Central Excise (C A Nos.3406-11/90 with
C. A No. 3178/90 decided by this Court on 30-7-1995, S. P
Bharucha and K. T. Thomas, JJ.) raw naphtha was subjected to
a concessional rate of duty under an exenption notification
provided that it was intended for use in the manufacture of
fertilizers. Raw naphtha which was so obtained by SAIL was
according to the revenue not  used entirely for the
manuf acture of fertilizers. According to SAlIL,  because of
abnormal operating condi tions there was excessi ve
consunption of raw naphtha on account of |ow | oad operation,
interruption in the plant operations due to low, uncertain
and fluctuation availability of power. A so consunption of
napht ha was further high because gases produced out of raw
naphtha had to be vented due to acute power crisis causing
i nterruption/stoppages of down stream units of the plant.
The Court said that although raw naphtha for reasons beyond
the control of SAIL did not, in fact, result in_ the
manuf acture of fertilizer and had to be vented at. an interim
stage, nevertheless it could not be vented at an interim
stage, nevertheless it could not be said that “SAIL had
viol ated any condition of the exenption notification because
raw napht ha which was fed by SAIL into its plant was for the
purpose and with the intention of manufacturing fertilizers.
It was only because of supervening circunstances that the
refornmed gas produced during the interim stage of
manuf acture had to be vented out.

In the present case, pyrol ysis gasol ene is an
i nci dental product which has been further processed to
obtain petroleum resin. This cannot be considered as a
di version of raw naphtha obtained at concessional rates for
manuf acture of other itens.

In this connection, the appellant has drawn our
attention to anot her exenption notification bei ng
Notification No.28/89-C.E. also dated 1.3.1989 which is as
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foll ows :

"Exenption of goods other than

bl ended or conpounded |ubricating

oils and greases. -- |In exersise of

the powers conferred by sub-section

(1) of section 5A of the Centra

Excises and Salt Act, 1944 (1 of

1944), the Central CGover nrrent ,

bei ng satisfied t hat it is

necessary in the public interest so

to do, hereby exenpts goods (other

t han bl ended or conpounded

| ubricating oils and gr eases)

falling under Chapter. 27 of the

Schedule to the  Central Excise

Tariff Act, 1985 (5 . of 1986)

produced in afactory and--

(a) wutilised in the factory in

which the said excisable goods are

produced, for the manufacture of

ot her _goods or as fuel for 'such

manuf acture (excluding fuel used

for any internal ‘conbustion engi ne)

or both: or

(b) allowed /to escape in the

at nosphere by flare system of

ot herw se;

from the whole of the duty of

excise leviable ‘thereon which is

specified in the said Schedul e.

Under this notification pyrolysis gasolene which falls
under Chapter 27 is produced in the appellant’s factory and
it is wutilised for the manufacture ~of goods. As such it
woul d be exenpt from the whole of the duty of excise
| eviable thereon assumng ‘that any duty of excise is
leviable on it. Therefore, we fail® to see how any duty of
excise can be levied on any part of pyrolysis /gasol ene
manufactured in the factory of the appellant.

Pyrol ysi s gasol ene being an internedi ate product which
is produced in the factory of the appellant, and. it being
utilised for the manufacture of other goods, it would be
totally exenpt from paynent of excise duty under the second
exenption notification

The appeal is, therefore. The appellant is not liable
to pay any duty of excise on pyrolysis gasolene. The
i mpugned order of Tribunal s, therefore, set aside. There

will, however, be no order as to costs.




