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ACT:

Industrial Disputes Act-Adjudication of  disputes-Duty
of Tribunals and . Courts whi'l e deci di ng Prelimnary
Questi ons.

Constitution of India-Arts. 226 and 136-Nature of
jurisdiction-Courts not to be too astute tointerfere with
exerci se of jurisdiction by Speci al tribunals at
interlocutory stages and on prelimnary issues.

HEADNOTE:
An industrial dispute concerning the termnation of
services of the appellant in 1969 was referred for

adj udi cation by the Labour Court under-ss. 10 (1) (c) and 12
(5) of the Industrial Disputes Act in the year 1970. The
Managenent  of the conpany in which he was enployed
guestioned the reference itself by filing a petition under
Art. 226 and when it was rejected, the Managenent raised a
prelimnary contention before the Labour Court that the
appel l ant was not a ’'workman’ and therefore the reference
was i nconpetent. The Labour Court, after a detailed and
careful examnation of the oral and docunentary evidence
produced by both the appellant and the Managenent canme to
the conclusion that the appellant was a 'worknan’ under s. 2
(s) of the Act as he was enployed mminly for «clerica
duties. This finding was challenged by the Managenent once
again by filing a petition under Art. 226 and a Singl e Judge
of the Hi gh Court allowed the sane and quashed the order of
the Labour Court as well as the reference nade by the
CGovernment. On his appeal having been rejected by a Division
Bench of the High Court, the appellant approached this Court
under Art. 136.

Al'l owi ng the appeal
N

HELD: The nature of jurisdiction under Art. 226 is
supervisory and not appellate while that under Art. 136 is
primarily supervisory but the Court may exercise al
necessary appellate powers to do substantial justice. In the
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exercise of such jurisdiction neither the Hi gh Court nor
this Court is required to be too astute to interfere with
the exercise of jurisdiction by special tribunals at
interlocutory stages and on prelimnary issues. [951 G H

Tribunals like Industrial Tribunals are constituted to
deci de expeditiously special kinds of disputes and their
jurisdiction to so decide is not to be stifled by all nanner
of prelimnary objections and journeyings up and down.
Tribunal s and Courts who are requested to decide prelinnary
guesti ons mnust

950
ask thensel ves whether such threshold part-adjudication is
really necessary and whether it will not Ilead to other

woef ul consequences. There was a tine when it was thought
prudent and wise to decide prelimnary issues first. But the
time appears to have arrived for a reversal of that policy.
It is better that  tribunals, particularly those entrusted
with the task of adjudicating Labour disputes where del ay
may lead 'to misery  and jeopardi se industrial peace, should
decide all issues in dispute-at the sane tine w thout trying
some of themas prelimnary issues. Nor should H gh Courts
in the exercise of their jurisdiction under Art. 226 stop
proceedi ngs before a Tribunal so that a prelimnary issues
may be decided by them Neither the jurisdiction of the High
Court under Art. 226 nor the jurisdiction of this Court
under Art 136 nay be allowed to be exploited by those who

can well afford to wait to the detrinent of those who can
ill afford to wait 'by dragging thelatter ‘from Court to
Court for adj udi cation of peripheral issues, avoiding

decision on issues nore vital-to them Articles 226 and 136
are not neant to be used to break the resistance of workmen
in this fashion. [951 F, C D
The instant case relates to a dispute originating in
1969 and referred for adjudicationin 1970 which is still at
the stage of decision of a prelimnary objection. The Labour
Court considered the entire evidence and recorded a positive
finding that appellant who was (discharging duties of a
clerical nature was a ’'workman'. The Single Judge of the
H gh Court did not refer to a single item of evidence while
reversing the finding of the Labour Court. He appeared to
differ from the Labour Court on a question of fact on the
basis of a generalisation wthout reference to specific
evi dence. The Division Bench which affirnmed the judgnent of
the Single Judge also read the judgnment of the Labour Court
ina simlar unfair fashion and did not consider any of the
evi dence consi dered by t he Labour Cour't and yet
characterised the concl usi on of the Labour~ Court as
perverse. No appellate Court is entitled to do that less so,
a Court exercising supervisory jurisdiction
[951 C, 953 B, 954 C-D, 955 C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3844 of
1983.

Appeal by Special leave fromthe Judgnent and Order
dated the 25th July, 1980 of the Del hi H gh Court in L.P.A
No. 89 of 1976.

A K. Cupta for the Appellant.
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The Judgnent of the Court was delivered by
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CHI NNAPPA REDDY, J. It was just the other day that we
wer e benpani ng the unbecom ng devices adopted by certain
enployers to avoid decision of industrial disputes on
nerits. W noticed how they woul d rai se various prelimnary
objections, invite decision on those objections in the first
instance, carry the matter to the Hi gh Court under Art. 226
of the Constitution and to this Court under Art. 136 of the
Constitution and delay a decision of the real dispute for
years, sonetines for over a decade. Industrial peace, one
presunes, hangs in the balance in the meanwhile. W have now
before us a case where a dispute originating in 1969 and
referred for adjudication by the Governnent to the Labour
Court in 1970 is still at the stage of decision on a
prelimnary objection. There was a tinme when it was thought
prudent and wise policy to decide prelimnary issues first.
But the time appears to have arrived for a reversal of that
policy. W think it is better-that tribunals, particularly
those entrusted with the task of adjudicating |abour
di sputes where delay may lead to misery and jeopardise
i ndustrial peace, should decide all issues in dispute at the
same time w thout trying sone of themas prelininary issues.
Nor should High Courts in the exercise of their jurisdiction
under Art. 226 of the Constitution stop proceedings before a
Tribunal so that a prelimnary issue may be deci ded by them
Neither the jurisdiction of the H gh Court under Art. 226 of
the Constitution nor the jurisdictionof ‘this Court under
Art. 136 my be allowed to be exploited by those who can
well afford to wait' to the detrinment of those who can il
afford to wait by 'dragging the latter fromCourt to Court
for adjudication of peripheral issues, avoiding decision on
issues nore vital to them Art. 226 and Art. 136 are not
nmeant to be used to break the resistance of worknmen in this
fashion. Tribunals and Courts who are requested to decide
prelimnary questions nust therefore ask thensel ves whet her
such threshold part-adjudicationis really necessary and
whether it will not lead to other woeful consequences. After
all tribunals |Ilike Industrial Tribunals are constituted to
deci de expeditiously special kinds of disputes and 'their
jurisdiction to so decide is not to be stifled by all manner
of prelimnary objections journeyings up and down. It is
also worth while remenbering that  the nature of the
jurisdiction under Art. 226 is supervisory and not appellate
while that under Art. 136 is primarily supervisory but the
Court may exercise all necessary appellate powers to do
substantial justice. In the exercise of such jurisdiction
neither the H gh Court nor this Court is required to be too
astute to interfere with the exercise of jurisdiction by
special tribunals at interlocutory stages and on prelininary
i ssues.

952

Havi ng sernonised this much, we nay now proceed to
state the facts which provoked the sernon. The appellant
D. P. Maheshwari was an enployee of Toshniwal Brothers Pvt.
Ltd., when his services were termnated wth effect from
28th July 1969. He raised an industrial dispute and on 3rd
July 1970 the Lt. Governor of Delhi referred the dispute for
adjudi cation to the Additional Labour Court Delhi wunder
sections 10(1)(c) and 12(5) of the Industrial Disputes Act.
The dispute referred for adjudication to the Labour Court
was, "Whether the termnation of services of Shri D P.
Maheshwari is illegal and/or unjustified and if so to what
relief is he entitled and what directions are necessary in
this respect ?" The Managenent strai ghtaway questioned the
reference by filing Wit petition No. 159 of 1972 in the
Del hi High Court. The wit petition was dism ssed on 22nd
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May 1972. Thereafter the nmanagenent raised a prelimnary
contention before the Labour Court that D.P. Miheshwari was
not a ’'workman’ within the meaning of Section 2(s) of the
Industrial Disputes Act and the reference was therefore
i ncompetent. The Labour Court tried the question whether
D. P. Maheshwari was a workman as defined in Section 2(s) of
the Industrial Disputes Act as a prelimnary issue. Both
parties adduced oral and docunentary evidence. After
referring to the evidence of the enployee’ s wtnesses the
Labour Court said, "Thus according to the evidence of the
claimant’s witnesses the claimnt was enployed mainly for
clerical duties and he did discharge the sane." The Labour
Court then referred to the evidence of the wtnesses
exam ned by the managenent and said, "Thus the said evidence
falls far short of proving that the claimant was in fact
di scharging mainly Adm nistrative of supervisory duties.”
The Labour Court then proceeded to refer to the docunents
produced by the nmanagenent and observed, "Thus the documents
filed by 'the respondent do not go to showthat the rea
nature - of the ~duties discharged by the claimnt was
supervi sory or administrative in nature." The Labour Court
next referred to what it considered to be an adnission on
the part of the mnagenent who had classified all their
enpl oyees into three separate classes A, B and C, Cass-A
descri bed as 'Managerial’ C ass-B described as ' Supervisory’
and Class-C described as 'Other Staff’. The name of D. P
Maheshwari was shown in Cass-C. After reviewing the entire
evi dence the Labour Court finally recorded the follow ng
fi ndi ng:
"Fromthe above discussion, it is clear that the

claimant’ s evi dence shows that he was doing nmainly
953

clerical work of mai nt ai ni ng certain regi sters

preparing drafts and seeking instructions from the

superiors and respondents’ |awers during the period of

his services though designated Accounts Oficer or

officer in special duty or store purchase officer

As a result, in ny opinion it has to be held that the
nature of the main duties being discharged by the
cl ai mant was clerical and not supervi sory or
admnistrative despite his designation as officer
Accordingly, he has to be held to be a workman under
section 2(s) of the Industrial Dispute Act."”

The managenment was dissatisfied wth the decision of
the Labour Court on the prelimnary issue. So, they invoked
the High Court’s extra-ordinary jurisdiction under Art. 226
of the Constitution. A learned single judge of. the / Hi gh
Court, by his judgnment dated 12th July 1976 all owed the Wit
Petition and quashed the order of the Labour Court and the
reference nade by the Government. A Division Bench of the
Hi gh Court affirmed the decision of the Single Judge on 25th
July 1980. The matter is now before us at the instance of
the workman who obtai ned special |eave to appeal under Art.
136 on 4th April 1983. The services of the workman were
terminated on 28th July 1969. A year later the dispute was
referred to the Labour Court for adjudication. Thirteen
years thereafter the mtter is still at the stage of
decision on a prelimnary question. In our view, further
coment is needl ess.

Shri A.K.  Qupta, the | earned counsel for the appellant
submitted that the High Court literally exercised appellate
powers and recorded findings of fact differing fromthose
recorded by the Labour Court and this, he conpl ai ned, had
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been done by an unfair reading of the order of the Labour
Court and without the High Court itself considering a single
itemof evidence or document. We are afraid there is
consi derable force in Shri Gupta's criticism

Curiously enough, the Learned Single Judge of the Hi gh
Court affirmed the finding of the Labour Court that D.P
Maheshwari was not enployed in a supervisory capacity. He
sai d,

“"In the face of this material and the adnitted

hypot hesi s the concl usion that the respondent was not
954

mai nly enployed in a supervisory capacity is certainly

a possible conclusion that nmay be arrived at by any

Tribunal duly instructed in the |law as to the manner in

which the status of an enployee nay be determined. It

is, therefore, ~not possible for this Court to disturb

such a concl usion having regard to the limted admt of

review of the inmpugned order."
Havi ng so hel d, the Learned Single Judge went on to consider
whet her the~ workman was discharging duties of a clerica
nature. He found that it would be difficult to say that D.P
Maheswari was discharging 'routine duties of a clerica
nature which did not nvolve initiative, inmagination,
creativity and a limted power of self direction.” The
Learned Single Judge did not refer to a single item of
evi dence in support of the conclusions thus recorded by him
He appeared to differ fromthe Labour Court on a question of
fact on the basis' of a generalisation wthout reference to
specific evidence. 'No appellate court is entitled to do
that, less so, a court exercising supervisory jurisdiction
Referring to the finding of the Labour  Court ‘that the
wor kman was discharging mainly clerical duties the Learned
Singl e Judge observed, "It is erroneous to presunge, as was
apparently done by the Additional Labour Court, that nerely
because the respondent did not ~perform substantially
supervisory functions, he nust belong to the clerica
category." This was an unfair reading of the Labour Court’s
judgrment. We have earlier extracted the relevant findi ngs of
the Labour Court. The Labour Court not only found that the
wor kman was not performng supervisory functions but also
expressly found that the workman was discharging duties of a
clerical nature. The D vision Bench which affirnmed the
judgrment of the Learned Single Judge al so read the judgnent
of the Labour Court in a simlar wunfair fashion -and
observed." It is no doubt true that the Labour Court held
that the appellant’s evidence showed that —he was doing
mainly clerical work. As we read the order asa whole it
appears that in arriving at this conclusion the Labour Court
was greatly influenced by the fact that the appell ant was
not enployed in a supervisory capacity." W have already
poi nted out that the Labour Court did not infer -that the
appel  ant was discharging duties of a clerical nature from
the nmere ci rcunmst ance that he was not di schar gi ng
supervisory functions. The Labour Court considered the
entire evidence and recorded a positive finding that the
appel | ant was
955
di scharging duties of a clerical nature. The finding was
distinct from the finding that the appellant was not
di schargi ng supervisory function as clainmed by the conpany.
W would further like to add that the circunstance that the
appel l ant was not discharging supervisory functions was
itself a very strong circunstance from which it could be
legitimately inferred that he was discharging duties of a
clerical nature. |If the Labour Court had drawn such an
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inference it would have been well justified in doing so.
But, as we said, the Labour Court considered the entire
evidence and recorded a positive finding that the workman
was di scharging duties of a clerical nature. The Division
Bench, we are sorry to say, did not consider any of the
evi dence consi dered by the Labour Court and yet
characterised the concl usion of the Labour Court as
perverse. The only evidence which the Division Bench
considered was that of MWI.Shri K K Sabharwal and under
the inpression that the Labour Court had not considered the
evi dence of K. K Sabharwal, the Division Bench observed.
"The non-reference to the said evidence while discussing the
point in issue, would clearly vitiate the order to the
Labour Court." This was  again incorrect since we find that
the Labour Court did consider the evidence of MWI fully.

Shri G B. Pai, Learned Counsel for the conpany, drew
our attention to the qualifications of the appellant and
certainletters ~witten by himto the Managing Director and
argued that the qualifications and the letters indicated
that the ‘appell ant was discharging duties, not of a clerica
nature but those of a senior ~executive closely in the
confidence of the Managing Director. W are enable to agree
with M. Pai. First,  we are not prepared to go behind the
finding of fact arrived at by the Labour Court which
certainly was based on rel evant evidence and next, all that
we can say from the qualifications and the letters is that
the appellant was occasionally deputed by the WMnaging
Director to undertake some inportant mssions. The question
is what were his main duties and not whether he was
occasionally entrusted wth other work. On~ that question
the clear finding of the Labour Court is that he was nainly
di schargi ng duties of a clerical nature.

W are clearly of the opinion that the Hi gh Court was
totally unjustified in interfering with the order of the
Labour Court under Art. 226 of  the Constitution. W set
aside the judgnents of the Learned Single Judge and the
Di vi sion Bench of the Del hi High
956
Court, restore the order of the Additional Labour Court and
direct the Additional Labour Court to dispose of the
reference within a period of three months fromthe date of
conmuni cation of this order to that Court. That appellant is
entitled to his costs which we stipulate at Rupees five
t housand.

H L. C Appeal allowed.
957




