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ACT:

HEADNOTE

JUDGVENT:

The Judgrment of the Court was delivered by

SEN, J.- Leave granted.

2.0n 28-5-1974, CGokak Patel Volkart Ltd, subnitted a plan
for construction of two houses at™ prem ses Nos. | 124-126
Wbdehouse Road, Col aba, Bonbay, to the Minicipal Corporation
of Geater Bonbay. The said two houses were occupied by
tenants. The plan was for construction of a thirty-storeyed
buil ding utilising Floor Space Index (for short FSI) of 2.45
of the said plot.

3. The Devel opnent Control Rules existent at the relevant
time permtted construction of building on the FSI of 2.45
under R-8 FSI zone in which the above property was situated.
The plan was approved by the Corporation and on 13-9-1974
Intimation of Disapproval (10D) was granted to the Conpany
under Section 346 of the Bonbay Minicipal Corporation
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Act . It was stipulated in the 10D that no work ~should be
started unless the existing structures proposed to be
removed were in fact removed. It was also stated in the 10D

that it was given exclusively for the purposes of _enabling
the party to proceed further with arrangenents of <“obtaining
"No bjection" Certificate fromthe Housing Conmnissioner
under Section 13(bb) of the Bonmbay Rents, Hotel and Lodging
House Rates Control Act. In pursuance of the I OD granted by
the Corporation, the Conpany initiated proceeding for
eviction of the tenants fromthe existing structures on the
property in question. Utimately in August 1979, the
tenants were evicted and old structures were denolished. In
the meantime, in 1975, the State Legi slature of Mharashtra
enacted the Bonmbay Metropolitan Regi on Devel opnent Act, 1974
(Maharashtra Act No. IV of 1975) to provide for the
establishnent of an authority for the purpose of planning,
coordi nating and supervising the proper, orderly and rapid
devel opnent of the areas falling within ,hat region. The
said Act came into force wth effect from 26-1-1975




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

Section 13 of the Act provides:
"13. (1) Notwi thstandi ng anything contained in
any law for the time being in force, except
with the previous perm ssion of the Authority,
no authority or person shall undertake any
devel opnent within the Metropolitan Region of
the type as the Metropolitan Authority may
from tine to tinme specify, by notification
published in the Oficial Gazette, and which
is likely to adversely affect the overal
devel opnent of the Metropolitan Region
(2)Any authority or person desiring to
undertake 'developnent referred to in sub-
section (1) shall apply in witing to the
Met r opol i tan Authority for pernission to
undert ake such devel opnent.
(3) The Metropolitan Authority shall, after
maki ng such inquiry as it deenms necessary and
Wi t hin 60 days from the receipt of an
application under sub-section (2), grant such
perm ssion wi'thout any conditions or with such
conditions as it may deemfit to inmpose or

refuse “to grant such perm ssion. If such
perm ssion- is not refused within 60 days as
aforesaid, it shall be deemed to have been

granted by the Authority.

(4) Any authority or person aggri eved by the
decision of the Metropolitan Authority under
sub-section (3), may, within 30 days, appea
agai nst such decision to the State CGovernnent,
whose decision shall be final."

4, The Metropolitan Authority, in exercise of powers under
sub-section (1) of Section 13 of the said Act, published
in the Oficial Gazette a notification dated 10-6-1977
provi di ng, inter alia, t hat no construction or

reconstruction of any building including addition 'to any
exi sting building shall be carried out so as to have a Fl oor
Space | ndex exceedi ng 1.33.

5. As a result of the provisions of Section 13(1) of the
Act and the notification dated 10-6-1977, a person _desiring

to undert ake devel opnent in contravention of the
notification had to apply in witing to the —authority for
perm ssion to undertake such devel oprent. The authority
could grant
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perm ssion w thout any condition or with such conditions as
it thought fit or refuse to grant such pernission. This has
to be done wthin 60 days from the receipt of the
application wunder sub-section (2) of Section 13. I'f/ the
perm ssion was not refused within the aforesaid period of 60
days under subsection (3) of Section 13, such permssion
shoul d be deenmed to have been granted by the authority.

6. In view of the above devel opnents, on 14-7-1977, Gokak
Pat el Vol kart Ltd. (hereinafter descri bed as “t he
respondent - Conpany"), applied to the Bonbay Metropolitan
Regi on Devel opnent Authority (hereinafter described as
"BMRDA) under Section 13(2) of the Bonmbay Metropolitan
Regi on Devel opnent Authority Act, 1974 (hereinafter referred
to as ’'the Act’) for permssion to undertake the above
devel opnent with the FSI of 2.45. The said application was
received by the BMRDA on 15-7-1977. The perm ssion was
refused by the Metropolitan Authority under Section 13(3) of
the Act on 8-9-1977. The respondent-Conpany preferred an
appeal to the State Governnent under Section 13(4) of the
Act  on 19-9-1977 which was allowed by the State Governnent
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on 23-2-1978. Accordingly, the respondent-Conpany was given
a comrencenent certificate under Sections 344 and 345 of the
Bonbay Muni ci pal Corporation Act on 31-3-1980.
7. Soon thereafter a wit petition was filed by the
resi dents of Col aba chal |l engi ng the above order of the State
CGovernment under Section 13(3) of the Act allowing the
appeal of the respondent-Conpany agai nst the order of the
Metropolitan Authority. By a judgnent dated 5-4-1984 passed
by the Bonbay Hi gh Court, the order of the State Governnent
as well as the order passed by the Metropolitan Authority
under Section 13(3) of the Act rejecting the application of
the respondent-Conpany were set aside with a direction to
the Admnistrator of the Minicipal Corporation of Geater
Bonbay to consider the application afresh and pass
appropriate orders.
8. The material part of the order was as under
"Accordingly, the petition succeeds and the
i mpugned  order dated 23-2-1978 passed by
M nister for Housing and BMRDA is set aside
and  so al so the order passed by Respondent 3
rejecting the application and which was
conmuni cated to Respondent 4 on 8-9-1977.
Respondent 3 is directed to reconsider the
application dat ed 14-7- 1977 filed by
Respondent 4 under sub-section (2) of Section

13 off the Act, in accordance wth t he
observation mnmde in this judgnment and pass
appropriate orders. ~Respondent 3 shall pass

the orders as expeditiously as possible.”
9. The Metropolitan Authority took up’ the application of
the respondent Conpany under Section 13(3) of the Act for
reconsi deration in pursuance of the above order of the Court
and by the order dated 19-9-1984 rejected the application
under Section 13(3). Against that, the  respondent- Conpany
filed appeal on nerits before the State Government on 16-10-
1984 which is still pending.
647
10. On the very next day, the wit petition was also filed
in the Hi gh Court of Judicature at Bonbay by the respondent-
Conpany, challenging the order of the Metropolitan Authority
passed under Section 13(3) rejecting the application of the
respondent - Conpany under Section 13(2) of the Act on - the
ground that in the facts and under the circunstances of the
case and in view of the |apse of sixty days stipulated in
Section 13(3) of the Act, perm ssion was deenmed to have been
granted to the respondent-Conpany by the Met ropol i tan
Authority and in that view of the nmatter, the  order of
rej ecti on passed under Section 13(3) was illegal and w thout
jurisdiction.
11. The Division Bench of the Bonbay Hi gh Court upheld /'the
contention of the Conmpany and held that pernission nust be
deened to have been granted to construct the Dbuilding
according to the plan in view of the fact that  such
perm ssion had not been refused within 60 days as required

by sub-section (3) of Section 13 of the Act. In coning to
this decision the Division Bench took note of the follow ng
facts. The judgnment in the earlier wit petition had been

delivered on 5-4-1984 by which order of the Metropolitan
Authority passed under Section 13(3) had been set aside.
There was a direction to pass a fresh order, that direction
was not carried out at all. BMRDA applied for «certified
copy of the judgnent on 18-4-1984; on 24-5-1984 the Conpany
conmuni cated the operative part of the order dated 5-4-1984
to BMRDA. The Executive Conmittee of the BMRDA sat on 18-7-
1984 and again on 24-7-1984 and finally decided to reject
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the application of the respondent-Conpany under Section
13(2) of the Act on 17-9-1984. The BMRDA  had no
jurisdiction to pass any order under Section 13(3) of the
Act on 17-9-1984, as the requisite period of 60 days
provi ded by under Section 13(3) had expired by that tine.
It was held by Division Bench that the order dated 17-9-1984
refusing to grant perm ssion passed by the Authority was
illegal. The said order was passed beyond the statutory
peri od of 60 days, therefore, perm ssion shall be deened to
have been granted by the Authority in terns of Section 13(3)
of the Act.

12. The contention of the appellant in this appeal is that
in the first place the wit petition should not have been
ent ert ai ned. The wit petitioner had an adequat e
alternative statutory renedy. The wit petitioner had in
fact already taken advantage of alternative remedy provided
by the statute and had preferred an appeal against the
judgrment of the Tribunal. Wile the said appeal was pending
the wit petitioner invoked the wit jurisdiction of the
Bonbay ' High Court praying nore or less the same renedy as
was prayed in the appeal

13. W are of the viewthat the point taken by the
appel lant is of substance. This is a case, where there is
not only the existence of an alternative remedy but the wit

petitioner actually had availed of that renedy. The wit
petitioner’'s appeal / before the statutory authority was
pendi ng. In that view of the matter this  wit petition

shoul d not have been entertained.
14. The second point urged by M Salve is  also of

subst ance. The respondent ~had applied to BMRDA for
perm ssion to undertake the
648

devel opnent work with the FSI of 2.45 under sub-section (2)
of Section 13 of the Act. That application was received by
the BVRDA on 15-7-1977. The application was rejected by an
order passed on 8-9-1977 within the requisite period of 60
days from the receipt of the application as laid /down in
subsection (3) of Section 13. The statutory fiction of
deened permission arises only if there is a failure on the
part of the Metropolitan Authority to pass an order” within
60 days of the receipt of the application. No question of
this time-limt arises when the Appellate Authority quashes
the order and directs a fresh order to be passed. |In-'such a
situation there cannot be any question of passing an order
within 60 days fromthe receipt of the application ~under
sub-section (2) of Section 13. The application was received
by the Metropolitan Authority on 15-7-1977.  In~ order to
accept the contention of the respondent it has to be deemned
that the receipt of the application was on the date of  the
judgrment which was passed on 5-4-1984 or any subsequent
date. There is nothing in the wording of sub-section (3) of
Section 13 justifying such a construction

15. M Narinman appearing on behal f of the Conpany drew our
attention to the decision of this Court in the case of Shree
Chamundi Mpeds Ltd. v. Church of South India Trust Assn.’ A
di stincti on was drawn between quashing an order and stay of
operation of an order. It was explained in that judgment
that quashing of an order resulted in restoration of the
position as it stood on the date of passing of the order
The stay of the operation of the order, however, did not
lead to such results.

16.1t is true that the order dated 17-9-1984 after being
guashed did not remain in suspended ani mation. That would
have been the case, had the order been nerely stayed. That,
however, does not mean that the Metropolitan Authority had
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failed to pass an order within 60 days of the receipt of the
application.
17.As a matter of fact, the application received by the
Metropolitan Authority on 15-7-1977 was di sposed of by an
order dated 8-9-1977 within the requisite period of 60 days.
Therefore, there is no question of the deem ng provision
comng into operation in this case at all. The order passed
by the Metropolitan Authority nay have been quashed by the
Hi gh Court but the fact renmains that an order was actually
passed within the requisite period of tinme. The deem ng
provision would have come into operation only if no order
was passed within 60 days of the receipt of the application
on 15-7-1977.
18. After the Hi gh Court quashed the order passed by the
Metropolitan Authority on 17-9-1984, a fresh order had to be
passed under the direction of the Court and not on the basis
of any fresh application. This fresh order could not have
possi bly been passed wi thin 60 days of the receipt of the
application on 15-7-1977. The H gh Court could have fixed a
time-lim't for passing a fresh order. |If such a time-limt
had been fixed, the Metropolitan Authority had to pass an
order within that period. But in this case no tine-
(1992) 3 sCC 1
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[imt was fixed’ by the H gh Court. Ther ef or g, the
Metropolitan Authority had to pass a fresh order wthin a
reasonabl e time.
19.1t is well settled that when the statute llays down the
period of linmtation for passing an order that - requirenent
is fulfilled as soon-as an order is passed wthin that
peri od. If the order is set aside on appeal and the
appel late order directs a fresh order to be passed then
there is no requirenment of |aw that the consequential  order
to give effect to the appellate order nust also be passed
within the statutory period of lLimtation. This proposition
of lawis well settled.
20.In the <case of Director of Inspection of Incone Tax
(I'nvestigation) v. Pooran Mall2 this Court repelled the
contention that the Income Tax Oficer had no jurisdiction
to pass an order under Section 132(5) of the Income Tax Act
when the order initially passed by himwi thin the period of
[imtation had been set aside by the appellate authority, It
was held in that case that the period of tinme fixed for
passing an order under Section 132(5) applied only to the
initial order and not to any subsequent order that may  have
to be passed under the direction given by a statutory
authority or by a court ina wit proceeding: It was
observed: (SCC p. 572, para 6)
"Even if the period of tinme fixed  under
Section 132(5) is held to be mandatory that
was satisfied when the first order was ' nade.
Thereafter, if any direction is given  under
Secti on 132(12) or by a court in Wit
proceedi ngs, as in this case, we do not think
an order made in pursuance of such a direction
woul d be subject to the Iimtations prescribed
under Section 132(5). Once the order has been

made wthin ninety days the aggrieved person

has got the right to approach the notified
authority under Section 132(11) within thirty
days and that authority can direct the |I|ncone
Tax O ficer to pass a fresh order. W cannot
accept the contention on behalf of t he
respondents that even such a fresh order
shoul d be passed within ninety days. It would
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nmake t he sub-sections (11) and (12) of Section
132 ridicul ous and useless. |t cannot be said
that what the notified authority could direct
under Section 132 could not be done by a court
which exercises its powers under Article 226
of the Constitution. To hold otherwi se would
nmake the powers of courts under Article 226
wholly ineffective. The court in exercising
its powers under Article 226 has to nould the
renedy to suit the facts of a case."
21. M Narinman next drew our attention to the decision of
the Court of Appeal inthe case of R v. Paddington
Valuation Oficer3. |In particular we were referred to the
j udgrment of Salnon, L.J. wherein it was observed:
"I am not altogether satisfied that there
woul d be any power to grant mandarmus and Kkeep
the 1963 valuation list in force by the sinple
expedi ent of postponing certiorari until after
a new list had been prepared. No doubt it
woul' d be convenient, \if possible, to follow
this course, were the appeal to be allowed,
i ndeed grave inconveni ence, if not
2 (1975) 4 SCC 568 : 1975 SCC (Tax) 346:
(1974) 96 I'TR 390
3 (1966) 1 B 380: (1965) 2 All ER 836
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chaos would follow if the 1956 valuation |ist
were ' to be revived which both the appellants
and respondents at first agreed would be the
inevitable result of allow ng the appeal . It
may be that nandanus can be granted without
certiorari, but mandamus cannot be granted if
there is a valid valuation list in being. It
is not enough that” the  valuation officer
shoul d have prepared the list badly or even
very badly. 1In such-a case, he could not be
ordered by mandanus (to correct his m stakes or
make a newlist. In order for mandamus to
lie, it nust be established that he has
prepared the list illegally or-in bad faith,
so that in effect he has not exercised his
statutory function at all and that accordingly

there is in reality no wvalid list in
existence: R v. Cothamex parte WIIiamt.
Accordingly, it seens to ne-that a finding

that the list is null and void is necessarily

inmplicit in an order of mandamus."
22.W fail to see, howthe respondents can | derive any
support for their case fromthese observations of Sal non,
L.J. That was a case where it was found that the valuation
of ficer had prepared a valuation list of 31,656 dwellings at
Paddi ngton erroneously. There was a prayer for certiorari
to quash the list altogether. There was al so anot her prayer
for a wit of mandanus directing the valuation officer to
prepare a newlist. Lord Denning, MR held that if the

valuation list was entirely quashed there will be chaos.
Therefore, the existing list could remain wuntil it was
replaced by a new list, when the new list was prepared the
old list wll be quashed by wit of certiorari. Lord

Denni ng was of the view that certiorari was not a necessary
prerequisite to nmandanus.
23.Lord Salnon, L.J. did not express any final opinion on
the controversy. It was observed:
"Having regard to the view, however, that |
take of the facts, the point as to whether the
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1963 list could be tenmporarily kept alive were

mandamus to i ssue does not arise for decision

and | express no concl uded opi nion upon it."
24.1n t he case before us the decision t aken by
Metropolitan Authority on the application of the respondent
has been quashed. Direction has been given to dispose of
the application afresh. This direction does not nmke any
sense unless in reality there was an earlier order dealing
with the application made by the respondent. |t cannot be
said that the Metropolitan Authority had not passed any
order, erroneously or otherwise, within 60 days of the
receipt of the application. The order that was passed nay
have become null and void in |aw but the fact of the matter
is that an order had actually been passed, otherwi se there
woul d have been no _question of issuance of a wit of
certiorari for quashing of that order
25.1n the case of Supdt. of Taxes v. Onkarmal Nathma
Trust5 this Court dealt with the question whether a notice
under ' Section 7(2) of the Assam Taxation (On Goods Carried
by Road or Inland Wat erways) Act, 1961 was
4 (1898) 1 @B 802
5 (1976) 1 SCC 766: 1975 Supp SCR 365
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val id. The prescribed period of limtation under the Act
was two years fromthe expiry of the relevant period. There
was a difference of opinion on this point. The nmgjority

view was that the State was guilty of 1 aches even though the
State was restrained by an order from taking any action
under the Act. The State did not pray for nodification of
the order. The State followed the policy ~of inactivity.
Therefore, the notice under Section 7(2) issued-in that case
was hel d invalid.

26.1ln the instant case, there is no question of any
inactivity. The appellant had passed an order wthin 60
days, which was ultimately quashed by the H gh Court. The
deem ng cl ause under Section 13(3) cones into operation only
when the Metropolitan Authority fails to pass an order
within a period of 60 days from the receipt of the

application. But if an order is passed and that" order is
guashed by the appellate authority or by the Hgh Court, the
deemni ng cl ause does not becone operative strai ghtaway. The
appel l ate order will now hold the field and fresh order will

have to be passed in terns of the order of the appellate
authority or the Court.

27. The last contention of M Narinman was that the inpugned
order dated 17-9-1984 had been passed under Section 13(3) of
t he BMRDA  Act. The Metropolitan Authority had no
jurisdiction to pass any order dealing with the [ application
made by the respondent under any other provision -‘except

Section 13(3). |If the order is not under Section 13(3) then
the respondent wll have no right to appeal against that
or der.

28. There can be no di spute about this preposition. The

consequential order passed by the Metropolitan Authority
after it was quashed by the High Court nust be treated as an
order under Section 13(3) of the Act for the purpose of
appeal and the limtation nust be counted fromthe date of
the fresh order. But that does not answer the question
whether the tine-limt for passing an order under sub-
section (3) of Section 13 will apply to the fresh order
which wll now have to be passed. That question has been
answered in the case of Pooran Mall2 referred to earlier in
the judgnent.

29.1n the premises this appeal is allowed. The judgnent
under appeal dated 15-6-1994 is set aside. The appel | ant
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will be at liberty to proceed in accordance with law. There
will be no order as to costs.

Cvil Appeals Nos. 9153-54 of 1994 [Arising out of SLPs (O
Nos. 15942 & 15982 of 1994]
30. Leave granted.

31. In view of our judgnment in Cvil Appeal No. 9152 of
1994 J[arising out of SLP (C) No. 14848 of 1994], the above
appeals are also allowed. There will be no order as to
cost s.

653




