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Usman Abbas Sayyad & O's
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BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
[Arising out of SLP (Civil) No.15035 of 2006]

S.B. SINHA, J :
Leave granted.

Appel | ant, ~Respondent No.1 and ' Respondent No.2 are brothers. A
suit for partition/'was filed by Respondent No. 1. A prelimnary decree was
passed on 16.03.1999./ An application purported to be a Special Darkhast
was filed by himon 29.11.1999. An Advocat e Conmi ssi oner was
appoi nted. He was of the opinion that the property was inpartible. A
proposal was nooted that the property be put on sale in between the co-
sharers. Appel | ant accepted the Conm ssioner’s report. He however filed
an application for putting the said suit property on auction sale and for equa
di stribution of the proceeds thereof anbngst the co-sharers. An objection to
the report of the said Advocate Commissioner was filed by the appellant.

The court all owed the appellant to-appoint an architect at his own cost. He,
however, failed to conply with the said order. A sale proclamation was

i ssued. The appell ant expressed his intention to buy the said property at the
val uati on made by the Government Valuer. A valuation report was filed by
the appell ant on 04.05. 2005 agai nst whi ch Respondent No.1 filed an
objection. The appellant was called upon to deposit 2/3rd of the anount
stated in the valuation report. He failed to do so.. On or about 21.11.2005,
he filed an application expressing his willingness to deposit shares of
Respondent Nos. 1 and 2. He al so sought for perm ssion to deposit an

amount of Rs.2.5 |akhs. By an order dated 22.11.2005, the Trial Court held
that since the property was put on auction sale, the highest bid would be
treated to be the best price of the suit property and there was no need for
appoi nt nent of any valuer to ascertain the market price thereof. Another
obj ection was filed by the appellant stating that in view of the facts and

ci rcunst ances of the case, he should be allowed to buy the shares of other
so-sharers. The said application was rejected by an order dated 14.12.2005.
By an order dated 15.04.2006, the |earned Trial Judge held that it was not
necessary to initiate a final decree proceeding and the said purported Specia
Dar khast filed by Respondent No.1l was treated to be an application therefor.
Awit petition filed by the appellant was di sm ssed by the Hi/gh Court by
reason of the inpugned order.

The short question which, inter alia, arises for considerationis as to
whet her the property in suit could be put on auction sale without initiating a
formal final decree proceeding.

"Decree" has been defined in Section 2(2) of the Code of G vi
Procedure, 1908 to nean :

"Decree" means the formal expression of an adjudication
whi ch, so far as regards the Court expressing it,
conclusively determnes the rights of the parties with
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regard to all or any of the matters in controversy in the
suit and nay be either prelimnary or final, it shall be

deened to include the rejection of a plaint and the
determ nati on of any question within section 144, but
shal | not include \026

(a) any adj udi cati on fromwhich an appeal lies as an
appeal from an order, or

(b) any order of dismissal for default.

Expl anation.- A decree is prelimnary when further
proceedi ngs have to be taken before the suit can be
conpl etely disposed of. It is final when such

adj udi cation conpl etel y di sposes of the suit. It may be
partly prelimnary and partly final;"

We nmay al sonotice Section 54 of the Code of Civil Procedure which
isinthe following terns :

"54. Partition of estate or separation of share. -

VWere the decree is for the partition of an undivi ded

estate assessed to the paynent of revenue to the

Government, or for the separate possession of a share of
such an estate the partition of the estate or the separation
of the share shall be made by the Collector or any

gazetted subordinate of the Collector deputed by himin

this behalf, in accordance with the law (if any) for the
time being in force relating to the partition, or the
separ at e possessi on of shares, of such estates."”

Order XX of the Code of Civil Procedure provides as to when a
judgnent is said to be pronounced. Rule 7 thereof provides that a decree

al t hough prepared at a later date shall relate back to the date of the judgnent.

A Civil Court, in a suit for partition, may pass a prelimnary decree in terns
of Order XX Rule 18 of the Civil Procedure Code, which reads as under

"18. Decree in suit for partition of property or separate
possession of a share therein.- \Were the Court passes a
decree for the partition of property or for the separate
possession of a share therein, then, -

(1) if inso far as the decree relates to anestate
assessed to the payment of revenue to the
Covernment, the decree shall declare the rights of
the several parties interested in the property, but
shall direct such partition or separation to be nade
by the Collector, or any gazetted subordi nate of the
Col l ector deputed by himin this behalf, in
accordance with such declaration and with the
provi sions of section 54.

(2) if and in so far as such decree relates to any other
i moveabl e property or to novabl e property, the
Court may, if the partition or separation cannot be
conveniently made without further inquiry, pass a
prelimnary decree declaring the rights of the
several parties, interested in the property and
giving such further directions as may be required."

Prelim nary decree declares the rights and liabilities of the parties.
However, in a given case a decree may be both prelimnary and final
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There can be nore than one final decrees. A decree nmay be partly
prelimnary and partly final. [See Rachakonda Venkat Rao and thers v. R
Satya Bai (Dead) by L.Rs. and Another \026 (2003) 7 SCC 452]

A final decree proceeding may be initiated at any point of tinme. No
limtation is provided therefor. However, what can be executed is a fina
decree, and not a prelimnary decree, unless and until final decree is a part of
the prelimnary decree.

Order XXI of the Code of G vil Procedure, inter alia, provides that a
property can be put to sale only in execution of a decree.

Rules 13 and 14 of Order XXVI, which are also relevant for the
pur pose, read as under

"13. Comm ssion-to nmake partition of inmovable
property.- Wiere a prelimnary decree for partition has
been passed, the Court nmay, in any case not provided for

by section 54, issue a commission to such person as it
thinks fit to make the partition or separation according to
the rights as declared in such decree.

14. Procedure of Conm ssioner.- (1) The

Conmi ssi oner shall,; after such inquiry as may be
necessary, divide the property into as nany shares as

may be directed by the order under which the

comm ssion was issued, and shall allot such shares to the
parties, and may, if authorized thereto by the said order
award sums to be p-aid for the purpose of equalizing the
val ue of the shares.

(2) The Commi ssioner shall then prepare and sign
a report or the Comm ssioners (where the comi ssion
was i ssued to nore than one person and they cannot
agree) shall prepare and sign separate reports appointing
the share of each party and distingui shing each share (if
so directed by the said order) by nmetes and bounds. Such
report or reports shall be annexed to the conmm ssion and
transmtted to the Court; and the Court, after hearing any
obj ections which the parties may nake to the report or
reports, shall confirm vary or set aside the same.

(3) Where the Court confirnms or varies the
report it shall pass a decree in accordance withthe sane
as confirmed or varied; but where the Court sets aside the
report or reports it shall either issue a new comm ssion or
make such other order as it shall think it."

The question canme up for consideration before this Court in Shankar
Bal want Lokhande (Dead) v. Chandrakant Shankar Lokhande and Anot her
(1995) 3 SCC 413], wherein it was opined
"\ 005Bot h the decrees are in the sane suit. Final decree
may be said to become final in two ways: (i) when the
time for appeal has expired w thout any appeal being
filed against the prelimnary decree or the matter has
been deci ded by the highest court; (ii) when, as regards
the court passing the decree, the sanme stands conpletely
di sposed of. It is in the latter sense the word "decree" is
used in Section 2(2) of CPC. The ap-pealability of the
decree will, therefore, not affect its character as a fina
decree. The final decree nerely carries into fulfilnent the
prelimnary decree."

Taking note of the fact that a final decree proceeding is required to be
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drawn upon a stanped paper, it was observed

"The crucial question for considerationis as to
when the linmtation begins to run for filing an application
to pass final decree on stanped papers. There is no direct
decision of this Court on this point. Therefore, after
heari ng counsel at |ength, we reserve the judgnment in the
appeal and independently nade detail ed exam nation
There is divergence of opinion in the High Courts on this
guestion."

We are not oblivious of the fact that a sonewhat different view as
regards period of limtation provided under Article 136 of the Limtation
Act, 1963 was taken in WB. Essential Commodities Supply Corpn. v.
Swadesh Agro Farming & Storage Pvt. Ltd. and Another [(1999) 8 SCC
315], wherein, inter alia, it was held that the aforenenti oned observations do
not apply to a nobney decree.

I'n Haneed Joharan (Dead) ‘and Gthers v. Abdul Salam (Dead) by Lrs.
and OGthers [(2001) 7 SCC 573], Shankar Bal want Lokhande (supra) was
di stingui'shed, inter alia, stating
"23. Significantly, the contextual facts itself in
Lokhande’ s case (supra) has pronpted this Court to pass
the order as it has (noticed above) and as woul d appear
fromthe recording in the order to wit: "Therefore,
executing court cannot receive the prelimnary decree
unl ess final decree i's passed as envi saged under Order 20
Rule 18 (2)."

24. In that view of the matter, reliance on the decision of
Lokhande’ s case (supra) by M. Mani appearing for the
appel l ants herein cannot thus but be said tobe totally

m spl aced nore so by reason of the fact that the issue
pertaining to furnishing of stanp paper and subsequent
engrossnent of the final decree thereon did not fall for
consi deration neither the observations contained in the
judgnent could be said to be germane to the issue

i nvol ved therein. The factual score-as noticed in

par agraph 10 of the Report nmkes the situation clear
enough to indicate that the Court was not called upon to
adj udi cate the issue as raised presently. The observations
thus cannot, with due deference to the |l earned Judge, but
be termed to be an obiter dictum"”

Yet again in Mol Chand and Others v. Dy. Director, Consolidation
and OGthers [(1995) 5 SCC 631], a distinction was drawn between a case
where an appeal against a prelininary decree was filed and a case where a
prelimnary decree had not been appeal ed agai nst.

Recently in Dr. Chiranji Lal (D) by LRs. v. Hari Das (D) by LRs.
[ (2005) 10 SCC 746], it was held that the period of l|imtation for execution
of a partition decree would not be made contingent upon the engrossnent  of
the decree on the stanp paper

We have referred to the aforenenti oned decisions to clear the air in
relation to one aspect of the matter, nanely, although final decree may be
required to be duly stanped, or the sane may not have anything to do for
the purpose of conputing the period of limtation, the prelimnary decree as
such cannot be put to execution

Al though in regard to the period of limtation in execution of the fina
decree proceeding there are sonewhat different views, but all decisions of
this Court clearly state that it is the final decree proceeding which would be
executable in nature. Wthout drawing a final decree proceeding, the court
could not have put the property on auction sale.

It is true that the house property was found to be an inpartible one;
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but a prelimnary decree having been passed, the valuation thereof and fina
allotment of the property could have been done only in a final decree
proceeding. Only when final allotnents were nade or a deternination is
made that the property should be put on auction sale, a final decree in
respect thereof should have been passed. It is appealable. Only a fina
decree could be put to execution

A contention was raised that having regard to the conduct of the
appel l ant, we should not interfere, but the appellant herein has raised a
jurisdictional question. However, the appellant can be put to ternmns.

The core question is as to whether an order passed by a person
| acking i nherent jurisdiction would be a nullity. It will be so. The principles
of estoppel, waiver and acqui escence or even res judicata which are
procedural in nature would have no application in a case where an order has
been passed by the Tribunal/Court which has no authority in that behal f.
Any order passed by a court without jurisdiction would be coram non judice
being a nullity, the sane ordinarily should not be given effect to. [See Chief
Justice of Andhra Pradesh and Another v. L.V.A Dikshitulu and Ot hers -
AR 1979 SC 193 & NMD Arny Wl fare Housi ng Organi sation v. Sunanga
Services (P) Ltd. (2004) 8 SCC 619].

Thi s aspect of the matter has recently been considered by this Court in
Har shad Chi man Lal Modi v. DLF Universal Ltd. and Another [(2005) 7
SCC 791], in the following terns :
"W are unable to uphold the contention. The
jurisdiction of a court may be classified into severa
categories. The inportant categories are (i) Territorial or
| ocal jurisdiction; (ii) Pecuniary jurisdiction; and (iii)
Jurisdiction over the subject matter. So far as territoria
and pecuniary jurisdictions are concerned, objection to
such jurisdiction has to be taken at the earliest possible
opportunity and in any case at or before settlenent of
issues. The law is well settled onthe point that if such
obj ection is not taken at the earliest, it cannot be allowed
to be taken at a subsequent stage. Jurisdiction as to
subj ect matter, however, is totally distinct and stands on a
different footing. Wiere a court ‘has no jurisdiction over
the subject matter of the suit by reason of any linitation
i nposed by statute, charter or commission, it cannot take
up the cause or matter. An order passed by a court having
no jurisdiction is nullity.”
[ See al so Zila Sahakari Kendrya Bank Maryadit v. Shahjadi Begum & O's. \026
2006 (9) SCALE 675 and Shahbad Co-op. Sugar MIIls Ltd. v. Specia
Secretary to CGovt. of Haryana & O's. \026 2006 (11) SCALE 674 \ 026 para 29]

We may, however hasten to add that a distinction nust be nade
bet ween a decree passed by a court which has no territorial or pecuniary
jurisdiction in the light of Section 21 of the Code of Civil Procedure; and a
decree passed by a court having no jurisdiction in regard to the subject
matter of the suit. Wereas in the forner case, the appellate court may not
interfere with the decree unless prejudice is shown, ordinarily the second
category of the cases would be interfered wth.

We are al so not oblivious of some decisions of this Court where a
property that had been put to auction and despite setting aside of the decree,
the court had not interfered with. [See Bonbay Dyeing and Mg. Co. Ltd.

Ltd. v. Bonbay Environnmental Action Goup and Qthers (2006) 3 SCC 459
\ 026 para 329].

But in this case possession of the property has not been delivered to
the auction purchaser.

The suit property is a residential house. The auction sale was wholly
illegal. The auction purchaser can otherw se be conpensated on nonetary
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terns.

We, therefore, are of the opinion that in the peculiar facts and
ci rcunst ances of the case, and with a viewto do conplete justice to the
parties, the appellant should be directed to deposit a sum of Rs. 18 | akhs
within four weeks fromdate before the | earned Trial Judge, who shal
i medi ately all ow Respondent Nos.1 and 2 to withdraw a sumof Rs.9
| akhs each towards their shares in the property.

The appel l ant furthernore shall deposit such anpbunt in the court
within the aforenentioned period towards paynent of interest by way of
conpensation @9%p.a. fromthe date of deposit till the actual paynent is
made, which woul d be payable to the auction purchaser, which in our
opinion is just and reasonabl e.

The principle that such direction can be issued by this Court in
exercise of its jurisdiction under Article 142 of the Constitution of India
woul d appear froma decision of this Court in Kishori Lal v. Sales Oficer
District Land Developnent Bank and O's. [2006 (8) SCALE 521], wherein
it was directed

"However, with a view to do conplete justice

bet ween the parties, in our considered opinion, the
appel I ant shoul d be directed to deposit the entire auction
noney with interest thereupon @% per annum This

order is being passed by us under Article 142 of the
Constitution of India. Such anpbunt should be deposited
within eight weeks fromthis date before respondent

No.1l, Sales Oficer. On such deposit being nade, the
auction shall stand set aside and the possession of the
property shall be restored to the appellant herein
However, in the event the appellant fails and/or neglects
to deposit the said anpbunt within the aforenmentioned

peri od, these appeals shall stand disni ssed."

Fol | owi ng the said decision, herein also we would direct that in the

event of conpliance of the aforenentioned directions, the auction shall stand
set aside and the decree for partition shall stand satisfied. . The appeal is

al  owed subject to the aforenenti oned observations and directions. However ,

in the facts and circunmstances of the case, there shall be no order as to costs.




