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The Judgnent of the Court was - delivered by

R C. LAHOTI, J. Proceedings for eviction were initiated under clause (i) of
sub-section (2) of 'Section 13 of the Haryana Urban (Control of lent and
Eviction) Act, 1973 (hereinafter referred to as the 'Haryana Act’ for
short) and culmnated in favour of the landlord, directing the tenant to be
evicted fromthe prenmises in his occupation, on the finding that he had not
paid or tendered the rent due fromhimin respect of the rented prem ses.
The tenant preferred Appeal by Special Leave. By judgnent dated 16.12.2002
this Court allowed the tenant’s appeal, set aside the judgnents of the Hi gh
Court and the authorities bel ow and directed the case to be sent back to
the Controller for hearing and decision afresh in accordance with the | aw
laid down by this Court in Rakesh Wadhawan and Ors. v. Jagdanba Industria
Corporation and Ors., [2002] 5 SCC 440. This petition for review of the

j udgrment dated 16.12. 2002 seeks to question the correctness of the lawlaid
down by this Court in Rakesh Wadhawan's case. W have heard the | earned
counsel for both the parties. The principal subm ssion, rather the only
one, nmade by the | earned senior counsel for the Reviewpetitioner is that
two earlier decisions of this Court, nanely, Ms. Rubber House v. Ms.

Excel sior Needle Industries Pvt. Ltd., [1989] 2 SCC 413 and Raji nder Kumar
Joshi v. Veena Rani, [ 1990] 4 SCC 526, were not brought to the notice of
this Court while decidi ng Rakesh Wadhawan' s case and, therefore, Rakesh
Wadhawan 's case does not |ay down the correct |law.  All the three
deci si ons, nanely, the decisions in Rakesh Wadhawan’s case (supra), Ms.
Rubber House's case (supra) and Raji nder Kumar Joshi’s case (supra), are
two- Judges Bench decisions and, therefore, the matter has been pl aced for
consi deration by a three-Judges Bench

I n Rakesh Wadhawan' s case, the decree for eviction was passed under Section
13(2) (i) of the East Punjab Urban Rent & Restriction Act, 1949 (hereinafter
referred to as 'the Punjab Act’ for short). It is, therefore, necessary to
consi der the relevant provisions of the two Acts. The same are extracted
and re-produced hereunder:

PUNJAB ACT

HARYANA ACT

S.13. Eviction of tenants.-

(1) A tenant in possession of a building or rented |and shall not be

evicted therefromin execution of a decree passed before or after the
comencenent of this Act or otherwi se and whether before or after the
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term nation of the tenancy, except in accordance with the provisions of
this section, or in pursuance of an order nade under section 13 of the
Punj ab Urban Rent Restriction Act, 1949 as subsequently anended.

(2) Alandlord who seeks to evict his tenant shall apply to the Controller
for a direction in that behal f. If the Controller, after giving the
tenant a reasonabl e opportunity of show ng

S.13. EVICTION OF TENANTS. -

(1) Atenant in possession of a building or a rented | and shall not be
evicted there-from except in accordance with the provisions of this
Secti on.

2. Alandlord who seeksto evict his tenant shall apply to the Controller
for a direction in that behalf. If the Controller, after giving the tenant

a reasonabl e opportunity of showi ng cause against the applicant, is
cause against the application, is satisfied-
satisfied -

(i) that the tenant has not paid or tendered the rent due by himin respect
of the building or rented land within fifteen days after the expiry of the
time fixed in the agreement of tenancy with his landlord or in the absence
of any such agreenent, by the |last day of the nonth next follow ng that for
whi ch the rent is payable:

Provided that if the tenant on the first hearing of the applications for

ej ectment after due service pays or tenders the arrears of rent and

i nterest at 6% per annum on such-arrears together with the cost of
application assessed by the Controller, the tenant shall be deenmed to have
duly paid or tendered the rent- within the time aforesaid;

the Controller may nake an order directing the tenant to put the |andlord
in possession of the building or rented l'and and if the Controller is not
so satisfied he shall nake an order rejecting the application

(i) that the tenant has not paid or tendered the rent due fromhimin
respect of the building or rented land within fifteen days after the expiry
of the tinme fixed in the agreement of tenancy with his landlord or in the
absence of any such agreenent, by the last day of the nonth next follow ng
that for which the rent is payable:

Provided that if the tenant, within a period of fifteen days of the first
hearing of the application for ejectnent after due service, pays or tenders
the arrears of rent and interest, to be calcul ated by the Controller, at

ei ght percentum per annum on such arrears together with such costs of the
application, if any as may be allowed by the controller, the tenant shal

be deenmed to have duly paid or tendered the rent within the tinme aforesaid:

Provided further that the landl ord shall not be entitled to claimarrears
of rent for a period exceeding three years inmedi ately precedi hg the date
of application under the provision of this Act. the Controller nmay nake an
order directing the tenant to put the landlord in possession of the
building or rented land and if the Controller is not so satisfied he shal
nmake an order rejecting the application: Provided that the Controller nmay
gi ven Provided that the Controller may give the tenant a reasonabl e
time for the tenant a reasonable time for putting the landlord in
possessi on of putting the landlord in possession of the building or
rented | and and may the building or rented | and and nay extend such
time so as not to exceed extend such in the aggregate.” three nonths
in the aggregate."” three nonths in the aggregate.”

The | earned seni or counsel for the Review petitioner tried to draw a
di stinction between the provisions of the Punjab Act and the Haryana Act,
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submitting that the phraseol ogy enployed in the two Acts is different, and,
therefore, the decision in Rakesh Wadhawan’s case which is under the Punjab
Act has no rel evance and applicability insofar as the provisions of the
Haryana Act are concerned. We find no nmerit in the subm ssion so nade.
Except for a difference in the manner of constructing the sentences there
is no substantial difference in effect between the two provisions and the
crux of the issue energing for decision under the rel evant provisions of
the two Acts remnains the sane.

I n Rakesh Wadhawan 's case, this Court noticed a lacuna in the drafting of
Section 13(2)(i) of the Punjab Act and resol ved the sane by applying well -
settled principles of statutory interpretation so as to cull out the

| egislative intent and then held that the expression "assessed by the
Controller" as occurring in the proviso to Section 13(2)(i) of the Act
qualifies all the threethings, i.e., (i) the arrears of rent, (ii)
interest at 6% per annum on such arrears, and (iii) the cost of
application, which-are included.in the preceding part of the sentence. The
order of assessnent nade by the Controller is not an assessnent of costs

alone; it is an assessnent of the arrears and interest as well. The Court
further held that such order of the Rent Controller making an assessnent
shall, in-the schene of the section, ‘be an interimor provisional order

whi ch woul d be based on -a summary enquiry leading to the formation of a
prima facie opinion based on the consideration of relevant material brought
on record by the parties, which may consist of the docunents, affidavits
and pl eadi ngs which woul d enable the Controller to nake a provisional and
yet judicial assessnent, and place it on record by way of an order to
satisfy the spirit of the proviso. Having said so, the Court explained the
mechanismto be followed by the Controller in this regard and the meani ng
to be assigned to the expression"the first date of hearing" so as to make
it practical and workable. Failing the interpretati on adopted by the Court
i n Rakesh Wadhawan’s case, the provision under consideration could have run
the risk of being struck down, because it woul'd be unworkable and lead to
uncertainty. The provision had remai ned on the statute book for nore than
50 years but was creating practical difficulties in its working and
applicability to different sets of facts. Such neaning has been placed on
the | anguage of the proviso to Section 13(2)(i) as would make it workabl e
and sensible and woul d | east of fend the sense of justice. Care has been
taken to protect the interests of both the |landlord and the tenant. The
interpretation protects the landlord fromfrivol ous pleas raised by
recalcitrant tenants and at the sanme time saves the tenants from undue
hardship likely to be caused by unscrupul ous | andlords accusing the tenants
of such default as may not exi st.

In Ms. Rubber House's case (supra), the provisions of the Haryana Act cane
up for the consideration of the Court. Having scrutinized Section 13(2)(i)
and the first proviso thereto, the Court held that there is no /statutory
duty cast on the Controller even in the first instance to determ ne and
calcul ate the arrears of rent and the interest but, on the contrary, the
proviso requires the tenant to pay or tender the actual arrears of rent
within 15 days of the hearing of the application for ejectnent after due
service. The calculation by the Controller is confined only to calcul ating
the interest at 8% per annum on such arrears together with the cost of the
application. The argument advanced by the | earned counsel for the tenant in
that case that the proviso casts a statutory duty on the Controller to

cal culate and determine the arrears of rent as well as the interest to be
paid by the tenant within a period of 15 days of the first hearing of the
application for ejectnment after due service was rejected by the Court on
the reasoning that such an argurment, if accepted, would result in the Rent
Controller holding an enquiry at the first instance in every case and
determning the arrears of rent even on the first date of hearing which is
in the nature of things not possible wthout any evidence, nor is
contenpl at ed under the schenme of the Act. We find it difficult to agree
with the above-said reasoning in Ms. Rubber House's case. On the plain

| anguage of the Haryana Act, the expression "to be cal culated by the
Controller" qualifies both the arrears of rent and interest. The succeeding
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expression "such costs of the application" is again qualified by the
expression "if any, as nay be allowed by the Controller"”. Thus the
provision itself casts an obligation on the Controller to cal cul ate and
determne by its order (i) the arrears of rent; (ii) the interest; and
(iii) the costs, quantifying the amount which should be paid or tendered by
the tenant (at that stage) to conply with the proviso. The words
"calculated” and "allowed’ occurring in the proviso inply a duty cast on
the Controller which has to be discharged judicially. Such determni nation
will be only for the purpose of securing conpliance by the tenant on 'the
first date of hearing’ succeeding the date of order by the Controller

whi ch order woul d be based on a summary enquiry and woul d obvi ously be
subject to final determination by the Controller at the end of the regul ar
full-fledged enquiry. Thus it is not correct to say that the provision does
not contenplate an enquiry, nor is it correct to say that such an
interpretation would result in the holding of a full-fledged enquiry on the
first date of hearing, whichis not possible.

In Ms. Rubber House's case, the Court further held that it is for the
tenant ‘to cal cul ate the exact arrears of rent due and to pay or tender the
sanme and if-the tenant fails to do so, he is deened not to have paid or
made the valid tender of the rent. However, the case does not answer the
guestion as to what would happen if the tenant, having paid or tendered the
arrears of rent as per his own calculation, is found at the end of the
enquiry to have nmade a wong - if not a deliberately wong - cal cul ati on of
the arrears.

Raj i nder Kumar Joshi 's case is under-the Punjab Act. There also the Court
had noticed a lacuna'in the legislative draftiing raising a contention

wort hy of serious consideration and the hardship to which a tenant may be
put where the |andl ord nakes a demand on the tenant for rent which is not
due fromhim as was found to have been done in-that case. The Court was
faced with a dilemma in adopting either interpretation. If the provisions
of Section 13(2)(i) of the Act were to be so interpreted as to require the
tenant to tender the rent as demanded (though the demand is exaggerated by
reference to the rate of rent or-the period of default) or to face the
consequences of eviction fromthe rented prem ses, the provision would
result in causing hardship to thetenant. On the other hand, to hold the
requi rement of the proviso to Section 13(2)(i) to tender the rent as
nmeani ng the tender of the rent as the tenant thinks he is in arrears of,
woul d render nugatory the requirements of the said proviso. The Court felt
the need for striking a balance between the two situations so as not to
render the protection given by the Act to the tenant illusory, and at the
sanme tinme not to deprive the landlord of his mninmumlegitinmte expectation
to be paid regularly the rent for the use and occupati on-of his prem ses.
The sol ution which the Court provided was in the background of the facts of
that case, and is hence a limted one. The Court said that if the rate of
rent is not fixed or becomes the subject matter of dispute, the tenant may
have resort to Section 4 of the Act and apply to the Controller to fix the
fair rent failing which he nust deposit the rent at the rate as denanded by
the landlord. If there is any dispute as to the period of default, the
tenant may deposit the rent which he thinks to be in arrears, but he nust
take the risk for doing so. If it is proved ultimately that the rent paid
or tendered by himwas | ess than what was due, he nust face eviction. Such
an interpretation gives an uncertainty to the litigation and does not take
care of several situations which nay energe in a litigation other than the
one as arose in that case before the Court.

It is true that the decisions in Ms. Rubber House (supra) and Rajinder
Kumar Joshi (supra) were not brought to the notice of the Court deciding
Rakesh Wadhawan ’'s case (supra) and it would have been better if that would
have been done at the Bar. However, the present petition has given us the
opportunity of exam ning afresh the nerits of the three decisions under
consi deration and al so for naking a conparative study of the provisions
contained in the Punjab Act and the Haryana Act insofar as the ground for
eviction on account of default in paynment or tendering the arrears of rent
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by the tenant is concerned. W are of the opinion that Ms. Rubber House's
case and Rajinder Kunmar Joshi’s case do not place a correct interpretation
upon the provisions. The decision in Rakesh Wadhawan 's case correctly |ays
down the law and is re-affirnmed. The interepretation placed by this Court

i n Rakesh Wadhawan’s case on Section 13(2)(i) with the proviso in the
Punj ab Act applies for interpreting Section 13(2)(i) and the proviso as
contained in the Haryana Act.

The petition is held devoid of any merit and is dism ssed.




