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ACT:

Constitution of India, 1950: Articles 14, 19, 21 and
22--Liberty of a person--Deprival of--Wether permssible
wi t hout apprising grounds of arrest--Wether State required
to disclose facts in advance.

Articles 32 and 226--Jurisdictionary powers of judicia
revi ew- Whet her Courts could refuse to exercise--Non-inter-
ference with the term nation order at pre- execution
st age- - Whet her anmpunts to abandonnment of power and denial to
the proposed detenu remedy of judicial review and right to
chal | enge the order.

Conservation of Foreign Exchange and Prevention of
Srmuggling Activities Act, 1974: Section 3(1)--Detention
order--VWet her could be chall enged before arrest of proposed
det enu- - Whet her proposed detenu or sonebody on his behalf
entitled to the order prior toits execution at ‘least to
verify whether it could be challenged on linmited grounds
avai | abl e--Whet her the order and grounds to be served on the
proposed detenu i n advance.

HEADNOTE

An order of detention passed against the first respond-
ent’s husband wunder Section 3(1) of the Conservation of
For ei gn Exchange and Prevention of Snuggling Activities Act,
1974 could not be served on the proposed detenu as he was
absconding. Hence a declaration was nmade that he was a
person who fell within the category nmentioned in- Section
2(b) of the Snugglers and Foreign Exchange Manipul ators
(Forfeiture of Property) Act, 1976. Thereafter, a notice was
issued to himunder sub-section (1) of section 6 of the
SAFEMA to show cause as to why the properties nentioned in
the schedule to the notice should not be forfeited to the
Central Governnent. A copy of the notice along with the
schedul e and the copy of the reasons for forfeiture was al so
sent to the first respondent.

The first respondent filed wit petition in the High
Court challenging the detention order as well as the show
cause notice. The H gh Court held that the wit petition was
mai nt ai nabl e for chall enging the
584
detention order even though the detenu was not served wth
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the order and had thus not surrendered to the authorities,
that the detention order, the grounds of detention, and the
docunents relied upon for passing the detention order be
furnished to the detenu, and to the counsel for the first
respondent and that they should al so be produced before the
court.

A day before the matter was to cone for directions an
affidavit was filed on behal f of the appellants stating that
under Article 22(5) of the Constitution the grounds of
detention had to be given to the person when he was de-
tained, and therefore, the detaining authority could not be
conpelled to furnish the docunents to anybody else other
than the detenu, after he was detai ned. However, the author-
ity was willing to produce the docunents for the perusal of
the Court without showing themfirst to the first respond-
ent. Finding that the appellants had not nmade any applica-
tion for any extension.in tineto carry out the orders of
the Court, nor made any statenent expressing their difficul-
ty to conply with the order, the H gh Court held that the
of ficers were guilty of contenpt of court, and directed the
matter to be listed for taking appropriate action for con-
tempt of court. At that stage, Special Leave Petitions were
filed before this Court.

It was contended on behal f of the appellants that since
the detention |aw was constitutionally wvalid, the order
passed under it could be challenged only in accordance wth
the provisions of, and the procedurelaid down, by it, and
the Hgh Court and this Court should not exercise their
extraordinary jurisdiction in a manner which would enable a
party to by-pass the nachinery provided by the law, that
unlike the order passed under other |aws, the ‘detention
order if stayed or not allowed to be  executed would be
frustrated and the very object of the detention | aw woul d be
def eated, and therefore, the detention order should in no
case be allowed to be challenged before it was executed and
the detenu was taken in custody;  besides the detention
jurisdiction being essentially a suspicion jurisdiction, the
concept of conplete justice was alien to detention'law, the
liberty guaranteed by Article 21 of the Constitution was
subject to the provisions of Article 22 and, therefore, in a
detention nmatter the provisions of the two Articles could
not be separated; so long as the detention law was intra-
vires the Constitution, and it stated that the detenu should
be informed of the grounds of his detention only after  he
lost his liberty, the detenu could not by resort to Article
226, by-pass the provisions of that law or invite the Hi gh
Court to do so and secure the grounds before submtting to
the order; the detention |law in question had not taken . away
the judici al
585
review of the order passed under it, but only postponed it
by inplication and the Courts had done so by a self-regul at-
ed procedure consistent with the object of the law, and the
judicial review under the detention law had to be post-
decisional, that the law by itself did not place any re-
striction on the wit-jurisdiction of the Court; and the
restriction exercised by the Court was sel f-inposed and was
not inconsistent with the basic structure of the Constitu-
tion.

On behalf of the respondent it was contended, that
Article 22 was an additional protection of |iberty which was
guaranteed by Articles 14, 19, and 21 of the Constitution
an individual had an absolute right to liberty and, there-
fore, the burden was on the State to satisfy that the depri-
vation of the liberty was necessary in the interests of the
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general public, security of the State, public order etc.
before apprising him of the grounds of his arrest; and
consequently, it nust place all its cards before the Court
before his arrest, particularly when he approached the Court
maki ng a gri evance agai nst the order; that the extent of the
right to life and liberty under Article 21 of the Constitu-
tion had been expanded by this Court to include not only the
right to live but also the right to live with dignity, which
was affected the nonent the person lost his liberty before
knowi ng the reasons for the same or having an opportunity to
chal l enge them a person could be deprived of his life and
liberty only under a valid |law which |aid down a fair proce-
dure for deprivation of the liberty of the individual; and
the State could not be said to have adopted a fair procedure
for arrest of a person when it refused to disclose the facts
on the basis of which it proposed to arrest him and that
judicial review being a part of the basic structure of the
Constitution the power of the High Court under Article 226
of the Constitution could not be circunscribed in any way by
any law, including detention |law, and as such it could be
chal | enged at- any stage, and the -artificial distinction
bet ween pre-decisional ~and post-decisional challenge was
inconsistent wth and alien to, the wide powers conferred
under Articles 32 and 226 of the Constitution, and that this
Court had in fact, interfered with the detention orders
before the detenus had submitted to them

Al owi ng the appeal s, this Court,

HELD: 1.1. It 'is well settled “that the fundanmental
rights under Chapter IlIl of the Constitution are to be read
as a part of an integrated schenme. They are not exclusive of
each other but operate, and are, subject to each other. The
action conplai ned of nust satisfy the tests of all the said
rights so far as they are applicable to individual cases. In
586
particular, Article 22(5) is not-the sole repository of the
detenu’s rights. His rights are al so governed by the other
fundanental rights, particularly those enshrined in /Articles
14, 19, and 21. Hence, while examining action resulting in
the deprivation of the liberty of any person, the limta-
tions on such action inmposed by the other fundanental
rights, where and to the extent applicable have to be borne
in mnd. [592F-G 593B]

Rust om Cavasjee Cooper v. Union of India, [1970] 3 SCR
530 and Maneka Gandhi v. Union of India, [1978] 2 SCR 621
relied on.

1.2 Wile Article 21 pernits the State to deprive a
person of his life or personal liberty, provided it is done
strictly according to procedure established by Ilaw, _this
perm ssion is expressly controlled by Article 22 in- cases
both of punitive and preventive detention. By |law or  proce-
dure is, of course, meant validly enacted | aw or procedure.
Thus, the provisions of Articles 21 and 22 read together
make it clear that a person can be deprived of his life or
personal liberty according to procedure established by law,
and if the law nade for the purpose is valid, the person who
is deprived of his life or liberty has to challenge his
arrest or detention, as the case may be, according to the
provisions of the |law under which he is arrested or de-
tai ned. [593C-D, 594D

1.3 Therefore, in the face of the clear provisions of
the Constitution and of the valid Act, it is not open to
contend that the provisions of Articles 14, 19 and 21 of the
Constitution prevent a person being deprived of his liberty
without first apprising himof the grounds of his arrest,
and that since the State has all the facts in its possession




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

which require the arrest and detention of the person, it
nmust first disclose the said facts before depriving him of
his liberty. The provisions of Article 22 of the Constitu-
tion and of the Act made thereunder pernmit the State to
arrest and detain a person without first disclosing the
grounds, even though they are in its possession before or at
the time of his arrest. [608F-QF

1.4 However vital and sacred the liberty of the individ-
ual, the responsible framers of the Constitution, although
fully conscious of its inplications, have made a provision
for making a |law which may deprive an individual of his
liberty without first disclosing to himthe grounds of such
deprivation. [609D]

2.1 Denial of the right to the proposed detenu to chal -
lenge the detention order and the grounds on which it is
made before he is taken in-custody does not amount to denia
of remedy of judicial review of-the order because there is a
di fference between the existence of power and its exercise.
[ 609E- F]

587

2.2 Neither the Constitution, including the provisions
of Article 22 thereof, nor the COFEPOSA place any restric-
tion on the powers of the H gh Court and this Court to
review judicially the order of detention. The powers under
Articles 226 and 32 are wide, and are untrammeled by any
external restrictions, and can reach any ‘executive order
resulting in civil or crimnal consequences.. However, the
Courts have over the years evolved certain self-restraints
for exercising these powers. They have done so in the inter-
ests of the administration of justice and for better and
nore efficient and inforned exercise of the said powers.
These sel f-inposed restraints are not confined to the review
of the orders passed under detention'|aw only. They ' extend
to the orders passed and decisions nade wunder all ' |aws.
[ 609G H, 610A]

2.3 It is in pursuance of this self-evolved judicia
policy and in conformty with the self-inposed /interna
restrictions that the Courts insist that the ‘aggrieved
person first allow the due operation and inpl enentation of
the concerned | aw and exhaust the renedi es provided by it
before approaching the H gh Court and this Court to invoke
their discretionary extraordi nary and equitable jurisdiction
under Articles 226 and 32 respectively. That jurisdiction by
its very nature is to be used sparingly and in circunstances
where no other efficacious renedy is available. If in “every
case a detenu is pernitted to chall enge and seek the stay of
the operation of the order before it is executed, the very
purpose of the order and of the |law under which it is  made
will be frustrated since such orders are in operation /only
for alimted period. The courts have the necessary power to
entertain grievances against any detention order “prior to
its execution, and they have used it in proper cases, al-
t hough such cases have been few and the grounds on which the
courts have interfered with themare necessarily very Limt-
ed in scope and nunber, viz., where the courts are prim
facie satisfied (i) that the order is not passed under the
Act under which it is purported to have been passed, (ii)
that it is sought to be executed against a wong person
(iii) that it is passed for a wong purpose, (iv) that it is
passed on vague, extraneous and irrel evant grounds or (V)
that the authority which passed it had no authority to do
so. The refusal by the courts to use their extraordinary
powers of judicial reviewto interfere with the detention
orders prior to their execution on any other ground does not
amount to abandonment of the said power or to their denia
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to the proposed detenu, but prevents their abuse and the
perversion of the law. It is always open for the detenu or
anyone on his behalf to challenge the detention order by way
of habeas corpus petition on any ground available to him
[ 610A- H]

588

2.4 The judicial review of the detention order is always
avai l able. This applies also to the cases under other |aws.
But in a detention case, the stage at which the judicia
reviewis nade by the Court only stands deferred till after
the order is executed. A ground on which a detention order
is challenged which requires investigation and cannot be
adj udi cated w thout hearing the other side and without
proper material, has necessarily to await decision till the
final hearing. In such 'cases the operation of the order of
detention by its very nature cannot be stayed pending the
final outcome. The only proper-course in such cases is to
hear the petition as expeditiously as possible. [611A-B]

3. \The detenu is not entitled to the order of detention
prior to its execution even to verify whether it can be
chal | enged at its preexecution stage on the limted grounds
available, for the reasons that (1) the Constitution and
valid | aw made thereunder do not nake any provision for the
sane. On the other 'hand, they permt the arrest and deten-
tion of a person wi'thout furnishing to the detenu the order
and the grounds thereof in advance, (2) when the order and
the grounds are served and the detenu i's in-a position to
make out prinma facie the limted grounds on which they can
be successfully chal lenged, the courts, have power even to
grant bail to the detenu pending the final hearing of his
petition. Alternatively, the Court can and does  hear such
petition expeditiously to give the necessary relief . to the
detenu. (3) In the rare cases where the detenu before being
served with them learns of the detention order and the
grounds on which it is nade, and satisfies the Court of
their existence by proper affirmation, the Court does not
decline to entertain the wit petition even at the pre-
execution stage, of course, onthe very Ilimted grounds
stated above, though the Court, even in such cases, i's not
obliged to interfere with the order at that stage and may
insist that the detenu should first submt to it. It wlLl,
however, depend on the facts of each case. Thus, the courts
have power to interfere with the detention orders even at
the pre-execution stage but they are not obliged to do so
nor will it be proper for themto do so save in _~exceptiona
cases. Mich less can a detenu clai msuch exercise of power
as a matter of right. The discretion is of the Court and it
has to be exercised judicially on well-settled | principles.
[611C H

In the instant case, the proposed detenu is absconding
and had been evadi ng the service of the detention order. The
first respondent who is his wife has sought to chall enge the
said order because the show cause notice under sub-section
(1) of Section 6 of the SAFEMA was issued to him a copy  of
which is also sent to her. Thus, the assistance of the High
Court under Article 226 of the Constitution is sought
589
by the first respondent on behalf of the detenu to secure
the detention order with a viewto defend the proceedings
under the SAFEMA. In other words, the proposed detenu is
trying to secure the detention order indirectly wthout
submitting to it. Moreover, he is also trying to secure the
grounds of detention as well as the docunents supporting
them which he cannot get unless he submits to the order of
detention. No prima facie case is made out for challenging
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the detention order, which would inpel the Court to inter-
fere with it at this pre-execution stage. The H gh Court,
disregarding the Iaw on the subject and the 1longsettled
principles on which alone it can interfere with the deten-
tion order at pre-execution stage, has directed the authori-
ties not only to furnish to the detenu the order of deten-
tion but also the grounds of detention and the docunents
relied upon for passing the detention order. [612B-E]

In the circunstances, both the orders of the Hi gh Court
directing the appellants to furnish to the detenu or to the
first respondent or her counsel the order of detention, the
grounds of detention and the documents supporting them as
wel |l as the contenpt notice are clearly illegal and unjusti-
fied and they are accordingly quashed. [613E-F]
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