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ACT:

Mor t gage- Mort gagee gi ven possessi on of nort gaged
house--Leasi ng house to nortgagor under rent note executed
si mul taneously w th nortgage deed--Prelimnary decree passed
in suit for enforcenment of nortgage--Application for fina
decree time barred--Subsequent suit for ejectnent of
nortgagor filed by nortgagee whether maintainabl e--Ri ghts of
nort gagee whet her nerged in prelimnary decree--Rel evance of
[imtation Act, 1908, s. 28.

HEADNOTE:

On July 29, 1945 the predecessor-in-interest of the
appel l ant nortgaged his house in Ratlamto Kfor a sum of
Rs. 3,100 with possession. According to the deed  of
nortgage interest would run on the said sumat Rs. 0-10-0
per cent per annum till realisation. The period of
redenption was two years. Simultaneously with the nortgage
a rent note was executed by and between the parties ~under
whi ch the nortgagor was to continue to Cccupy the premi ses,
at a rental of Rs. 20/- per nonth. The rent note provided
inter alia that if the executant (i.e. nortgagor) . made
default in paynent of two nonths’ rent the nortgagee  woul d
be entitled to get himevicted. The nortgagee was also
entitled to increase or decrease the rent and the “executant
was to vacate the. house whenever asked to do so. Kifiled a
suit on his nortgage in 1954 and a prelimnary decree was
passed in hi s favour. On hi s deat h hi s | egal
representatives were substituted in his place on record.
For sone reason -no application for a final decree for sale
of the property was nmade within the period fixed under the
Limtation Act. The application for this purpose nade by
the executors to the estate of K was dismssed on July 29,
1960 as barred by limtation. On Decenber 27, 1960 the said
executors filed a suit for ejectnment of the appellant
alleging that the "rent for the prem ses had renmi ned unpaid
from Septenber 19, 1957 till November 28, 1960. The tria
judge disnissed the suit. In first appeal the plaintiffs
claimwas allowed in full. The High Court in second appea
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mai ntained the decree of the appellate court. Appeal by
special leave was filed in this Court against the High
Court’s judgnent. It was contended by the appellants that

(i) The rent note executed simultaneously with the nortgage
was a nere device to secure payment of interest and did not
represent an independent transaction. Further it did not
create any relationship of landlord and tenant; (ii) The
plaintiffs’ right as nortgagee nerged in the decree and
execution thereof being barred by the laws of limtation the
plaintiffs had lost all their rights; (iii) The nortgage
bei ng extingui shed the nortgagor could not bring a suit for
redenpti on on account of s. 28 of the Limtation Act, 1908.

HELD : The appeal nust be di sm ssed.

(1) The <contents of the docunments executed by the
parties showed that the rel ationship between the parties was
not sinply that of a nortgagee and nortgagor-the creditor
also had the rights of 'a landlord qua his tenant besides
ot her rights conferred on himwhich were greater than those
possessed by an ordinary landlord. [728 F]

In ‘all” such cases the leasing back of the property
ari ses because of the nortgage with possession. |t cannot
however be held that the nortgagee

724
does not secure to hinself any rights under the deed of
| ease but nust proceed on his nortgage in.case the anount
secured to hi munder the deed of |ease is not paid. If the
security is good and considered to be sufficient by the
nort gagee there i s no reason why be should be driven to file
a suit an his nortgage whenbe can file a suit for
realisation of the noneys due under the rent note. The
position of the creditor is strengthened where as in the
present case, the interest on the anount of the nortgagee is
not the same as the rent fixed. |If during the continuance
of, the security the nortgagee wanted to sue the nortgagor
on the basis of the rent note and take possession hinself or
to induct some other tenant thereby securing to hinself the
amount which the nortgagor had covenanted to pay, ‘there
could be no | egal objection to it.  Under the provisions of
0.34 r. 4 of the Code of Civil Procedure he could deprive
the nortgagor of his right to redeem excepting by proceeding
on his nortgage. It may be (without a final opinion being
expressed on the point) that a nortgagee who secured decree
for paynent of rent cannot put the property to sale for
realisation of the -anpunt decreed, but there cas be  no
objection to his suing for possession if- the rent- note
entitles himto do so. So long as the nortgagor has a right
to redeemthe nortgage fie can always pay off the  nortgagee
-and get back possession. This position would continue so
long as the property is not sold under a final decree for
sal e under the provisions of 0. 34 CP.C. [732 D-(Q

Lal chand v. Nenuram 1.L.R 12 Rajasthan, 947, “approved.

Harilal Bhagwanji v. Henshanker, A 1.R 1958 Bonbay 8,
Ramarain v. Sukhi, A l.R 1957 Patna 24, Ureshwar Prasad v.
Dwari ka Prasad, A |I.R 1944 Patna 5, Ganpat Ruri v.  Mad.
Asr af Ali, Al.R 1961 Patna 133 and Janki das V.
Laxmi narain, |I.L.R 7 Rajasthan 268, 'referred to

(ii) Since the nortgagee had only lost his ’'right to
recover the noney by sale of the nortgaged property, his
security otherwi se remai ning intact, and the nortgagor also
continued to have his right to redeem the property, the
contention on behalf of the appellant that the rights of the
nortgagee nerged in the prelimnary decree could not be
accepted. [732 H

(iii) I'f the nortgagee had an independent right on the
strength of the rent note which continued to be in force
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notw t hstanding that the period for a final decree for sale
had expired, there could be no extinction of his right to
sue for possession because of s. 28 of the Linmtation Act.
[733 C

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 774 of
1967.

Appeal by special |leave fromthe judgnent and order
dated February 6, 1970 of the Madhya Pradesh Hi gh Court in
Second Appeal No. 327 of 1963.

D. N. Mukherjee, for the appellant.

Janardan Sharma, for the respondents.

The Judgnent of the Court was delivered by

Mtter, J. This is an appeal by special leave from a
judgnment of the Madhya Pradesh High Court dated 6th February
1967 di snm'ssing a Second Appeal by the appellant before this
Court agai nst
726
a decree passed by the Additional District Judge of Ratlam
for ejectment of the appellant froma house nortgaged by the
predecessor-in-interest ~of the appellant to one Kesharinm
for Rs. 3, 1 00 and further decreeing a claimfor arrears of
rent anounting to Rs. 731-35 and nesne profits at the rate
of Rs. 20 per nonth until eviction

The relevant facts are as follows. On July 29, 1945
Mat hur al al , predecessor-in-interest of t he appel | ant ,
nort gaged his house in Ratlamto Kesharimal for a sum of Rs.
3,100 with possession. The deed of nortgage contai ned the
following terns :-

1. That interest would run on Rs. 3,100 at Rs. 0- 1
0-0 per cent per nensemtill realization

2. The period of redenption would be two years.

3. During the period of nortgage "the tenant as nay
be shall execute the rent notes in favour of the nortgagee
and whatever rent shall be realised will be credited in lieu
of interest and it the anpbunt of rent shall ~exceed the
amount of interest, the difference shall be -deducted from
the original sumdue,, but if the ambunt of interest shal
exceed the amount of interest the difference shall  be
deducted fromthe original sumdue." But if the anobunt of
i nterest shall exceed the anmount of rent, then the nortgagor
shal | pay it.

4. Notwithstanding any vacancy during the period of
the nortgage the rent would conti nue.

5. During the period. of the nortgage an [ account of
the rent and interest shall be settled after  every six
nont hs.

6. The nortgagor undertook to keep the “house in
repairs during the period of the nortgage and in default of
repairs by himthe nortgagee was to be entitled to execute
the necessary repairs and add the cost to his dues.

7. "The burden of the nortgage noney shall be on the
nortgaged house. |In case the anmobunt is not realised from
the house, the noragagee shall have a right to take steps to
realise his noney" fromthe nortgagor and his property of
every kind.

On the sanme day the nortgagor executed anot her
docunent in favour of the nortgagee reciting that his house
in Ratlam was nortgaged with possession to the creditor who
was "having its possession" and the nortgagor had taken the
sane on rent at Rs. 20 per nmonth on the following terns :-

1. The executant would pay the rent every nonth
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regularly and in default of paynent of two nonths’ rent
nort gagee would be entitled to get himevicted.
727

2. The executant woul d white-wash and repair the
and keep it in good condition.

3. Kesharimal would be entitled to increase or dec
the rent.

4. The executant woul d vacate the house whenever ask
do so.

5. The executant woul d hand over possession of the
in,the sane condition in which he had received it.

, the

house
rease
ed to

house

Kesharimal filed a suit on his nortgage in 1954 and a

prelimnary decree for sale for the ambunt of Rs. 5,63
besides interest at, the rate of Rs. 0-10-0 per cent
nmensem for six nmonths. on the sumof Rs. 3,600 was

7-6-0
per
dul y

passed. The defendant was, directed to pay the full anopunt

of the decree before the 24th May 1955 and in case of
doing /so the property was to be rel eased fromthe nor
and the plaintiffs were to hand over all the docunents

they had intheir possession, but in case of failure to
the plaintiffs would be entitled to file an application
the execution of the decree and get the property aucti
and in case of non-satisfaction of the decree 'by the

his
t gage
whi ch
pay
for
oned;
sal e,

the plaintiffs were 'to be at liberty to recover the bal ance

of the decretal /claimby a personal decree against
def endant .

It appears that Kesharimal had died during the pen
of the suit and his'legal representatives were brough

t he

dency
t on

record and the prelimnary decree passed in their favour

What ever be the reason no application for a final decre
sal e of the property was nade w thin the period fixed
the Limtation Act. The application for this purpose

e for
under
made

by the executors to the estate of Kesharimal was dism ssed

on July 29, 1960 as barred by linitation. On Decenber
1960 the said executors filed a suit for ejectnent ag
the appellant alleging that the rent for the premnm ses
remai ned unpaid from Septenber 29, 1957 till Novenber

27,
ai nst
had
28,

1960. An anmount of Rs. 731-75 was arrived at by ‘totalling

the rent for the period nentioned and nmesne profits
29th Novenber 1960 to 26th Decemnber 1960 at the same
and incidental charges and expenses and deducting  ther
the rent for two nonths which was barred by the |aps
time the plaintiffs asked for a decree for ejectnent
further nesne profits. The trial Judge dism ssed the
But on -appeal this was set aside and the plaintiffs
allowed in full. The High Court in Second Appeal nmaint
the decree of the appellate court.

The points urged by counsel for the appel lant befo
wer e

1. The rent note executed simultaneously with
nortgage was a nere device to secure paynment of interes
did not record
728
an independent transaction. Further it did not create
rel ationship of landlord and tenant.

2. The plaintiffs' right as nortgagee nmerged in

from
rate
efrom
e of

and
suit.
claim
ai ned

re us
t he
t and
any

t he

decree and ,execution thereof being 'barred by the |laws of

[imtation the plaintiffs had lost all their rights.

3. The nortgage being extinguished the nort
could not bring a suit for redenption

Before exam ning the contentions urged we propos
not e the substance of the two docunments and what
parties sought to achieve thereby. It is, clear that
nortgage was w th possession of the house and that
nort gagee wanted to make sure of Rs. 20 per

gagor

e to
t he
t he
t he
nmont h
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irrespective of the fact as to whether the nortgagor or sone
ot her person occupied the house and notw thstanding any
vacancy during the period of the nortgage. The sum of Rs.
20 per nonth which the nortgagee wanted to ensure paynment of
every nonth exceeded the interest stipulated for by Rs.

0-10-0 per nonth. There was to be no decrease in this
amount even if the nortgagor were to repay a portion of the
principal. The nortgagee had further the right to increase

or decrease the rent and the nortgagor covenanted to vacate
the property whenever the nortgagee asked for possession

In other words if the nmortgagee chose to go into possession
hi nsel f, the nortgagor would be entitled to have Rs. 20 p.m
credited towards -the dues on the nortgage so long as he

conti nued in possession. Even during the period of
redenpti on when the nortgagee could not have sued for the
nortgage noney he still had a right to evict the nortgagor

in case the latter defaulted in paynent of Rs. 20 a nonth
for two nonths.

It would appear that the relationship between the
parties. ‘was not sinply that of a nortgagee and nortgagor
the creditor —also had the rights of a landlord qua his
tenant besides other rights conferred on him which were
greater than those possessed by an ordinary |andlord. There
can be no doubt that by |easing the property back to the
nortgagor in the way nmentioned above the nortgagee tried to
ensure the regular paynent of interest but his rights were
not limted to that alone. |In case he decided to go into
possession hinself the only remedy left to the nortgagor was
to sue for redenption. This right under the Limtation Act
of 1908 was to enure for 60 years fromthe date of the
nortgage and the nortgagor had not lost his right to redeem
notw t hst andi ng the passing of the prelimnary decree in the
nortgage suit. The nortgage security continued even after
the passing of the said decree : if ~the nortgagee had
continued in possession of the property after the passing of
the prelimnary decree and did not apply for a final decree,
he woul d only lose his right to recover the nortgage noney
729
by sale of the property unless he applied for that purpose
within the period of linmtation fixed by the Linmitation Act.
After the nortgagee had lost his right to apply for a fina
decree for sale, he did not |lose his status as a nortgagee
he only lost his renedy to recover the nortgage noney by
sale. The nortgagor did not lose his right to redeem

W nmay now examine the authorities which were cited at
the Bar in aid of the respective contentions. In aid of his
first proposition M. Mikherjee relied principally on the
deci sions of the Bonbay H gh Court in Harilal Bhagwanji v.
Henshanker (1) and Rammarain v. Sukhi(2). The facts of the
Bonbay case were as follows. The def endant - appel | ant
nortgaged wi th possession the house in suit for Rs. - 7,500/ -
on August 23, 1952. Under the deed of nortgage the
principal amunt was to carry interest at 9% and both
principal and interest were charged on the nor t gaged
property. A portion of the house was already in the
occupation of the plaintiff as the defendant’s tenant on a
nmonthly rental of Rs. 15 and another portion was let out to
one Mansukhlal at the rate of Rs. 17 p.m, the defendant
hi nsel f occupying the remaining part of t he house.
Si mul t aneously with the nortgage a rent note was executed on
the sanme day in respect of the portion of the house in the
defendant’s occupation which was | eased back to himby the
plaintiff for a termof six nonths at the rate of Rs. 24-4-0
per-rmonth. The plaintiff sued the defendant for possession
of the said portion and for arrears of rent on the strength
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of the rent note. The defence was that the rent note was a
nom nal docunent executed for securing paynment of interest
and that no relationship of Iandlord and tenant was created.
It was contended that the principal noney and interest were
to be realised fromthe nortgaged property and a suit for
rent alone which was in reality interest would not he. It
was held by the High Court that the fact that the two
docunents had varying periods of operation would not make
any difference in the determ nation of the question as to
whether they formed part of the same transaction or not.
Further the rent to be realised fromthe tenant Mansukhl a
was to be credited towards interest and the significant
circunstance was that the rent payable by the defendant
under the rent note was fixed with a viewto nmaking up the
interest on the nortgage sumat 9% Al though the nortgage
deed recited that the plaintiff could let out the property
to anyone he liked but as the property was already wholly
occupi ed, ‘the High Court took the view that the question of
leasing it out to another tenant was not in contenplation of
the parties. As a result of the above findings the court
held that the rent notewas a mere device for securing
paynment of interest. Reliance was placed on Rammarain v.
Sukhi (2) and it was heldthat -although the decree for
evi ction of

(1) Al. R 1958 Bonbay 8.

(2) A T.R 1957 Patna 24.

SupCl (NP)/ 70-2

730

the defendant fromthe suit property could not stand, that
awardi ng arrears of rent was to be maintained.

In Ramarain v. Sukhi (1) an application was made by the
def end-ant for setting aside the decree of the Small Causes
court evi cting hi m The defendant had execut ed a
usufructuary nortgage in favour of the plaintiff and by a
kerayanama executed on the same day had taken back the house
on arent of Rs. 6 per nonth fromthe plaintiff. He had not
paid any rent for over three years and the suit was / brought
for recovery of arrears of rent for the said period. It was
his contention that the agreenment between the parties was
not for execution-of a usufructuary nortgage but one of a
simpl e nortgage. It was further contended on his behalf
that the nortgage and the kerayanama were one and the sane
transaction and no relationship of landlord and tenant was
created and the ijara termhaving expired the plaintiff’'s
remedy to recover the house rent which ~represented the
interest the nortgage noney could only lie under S.- 68 of
the Transfer of Property Act. The High Court referred to
several decisions and came to the conclusion that the
intention of the parties was that the nortgagee  would not
get possession of the nortgaged property but would only get
i nterest on the ampbunt advanced in the shape of rent so |ong
as the |lease continued and the amount payable wunder the
kerayanama was interest on the nmortgage noney and not . rent
for use and occupation of the nortgaged property. The
nortgage bond and the kerayananm being part of the sane
transaction the nortgagee in execution of his decree for
noney obtained in respect of the so-called rent of the house
agai nst the nortgagor would not be entitled to execute the
decree for arrears of rent by sale of the property, as such
a case would be governed by 0. 34 R 14 Civil Procedure
Code. In the result the claimof the creditor in excess of
9 % p.a. was rejected but as the defendant had been in
occupation of the house, although under an invalid | ease, he
was directed to pay, conpensation to the plaintiff for use
and occupation of the house for the period of hi s
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occupati on.

Reference may also be made to the case of Uneshwar
Prasad v. Dwarika Prasad(2). |In this case the nortgagor
executed a usufructuary nortgage of certain properties for
Rs. 14,400 for a period of seven years. Soon thereafter the
nort gagee |eased back the entire property to the nortgagor
for a period of about seven years at the annual rent of Rs.
432 which was equal to the interest on the sum advanced. It
was held by the Patna H gh Court that the nortgage bond and
the |ease deed were parts of the same transaction and the
fact that the periods of the two deeds were not identica
was i mmaterial and the case was governed by 0. 34 r. 14
(1) A I.R 1957 Patna 24.

(2) A I.R 1944 Patna 5.

731

and as such the nortgagee could not execute the decree for
arrear of rent by sale of equity of redenption.

In Ganpat Ruri v. Md. Asraf Ali(’) the plaintiff had
filed a suit claimng arrears of rent at the rate of Rs. 20
per month in respect of a house which had been given to him
by the defendant in usufructuary nortgage by a registered
docunent, the property being let out to the defendant on
|ease on the sanme -day at the nmonthly rent of Rs. 20.
Applying the test as to whether on a reasonable construction
of the two docunents the property given in security was not
only for the principal amount secured under the bond but
also for the interest accruing thereupon, the court held
that the transactions were two different transactions and
for this reliance was placed on the fact that no rate of
interest was prescribed in the bond and Rs. 20 p.m could
not possibly be treated as interest due on the principa
amount of Rs. 500.

In contrast with the above cases reference may be nade
to the case of Jankidas v. Laxminarain(2). |In this case the
plaintiffs who were usufructuary nortgagees of a house gave
a lease of it to the defendant nortgagor on rent and put the
| essee in possession thereof on(the sane day. The ' rent
remaining wunpaid the plaintiff filed a suit for arrears of
rent and ejectnent. Utinately however the H gh Court of
the forner State of Marwar granted a decree for arrears of
rent but refused the prayer for ejectnent. The  plaintiff
thereupon filed the suit in 1953 claimng arrears of rent
amounting to Rs. 126/- for three years preceding the date of
the suit. The suit was resisted by the defendant who, anobng
ot her pleas, contended that the suit was barred by 0. Il r.
2 C.P.C. There was said that although the nortgage and the
deed of |ease represented one transaction that ~would not
mean that no tenancy cane into exi stence by the execution of
the deed of lease. It was held that the right which  arose
to the nortgagees to sue for rent was an independent
obligation though it mght be part of the same transaction
in the sense that it was brought into existence by an
arrangenent nade at the same time for a comon purpose.

In Lal chand v. Nenuran{3) the defendants had executed a
nortgage in favour of the plaintiffs agreeing to pay
interest at 8 %p.a. which cane to Rs. 27-8-0 per nonth.
The nortgagors had delivered possession to the nortgagees
and a registered qabuliat reciting that they were taking on
| ease the property described at a nonthly rental of Rs.
27-8-0. The [ ower courts took the view that the nortgage
deed was a rent note and part and parcel of the sane
transaction and the plaintiffs were not entitled to get a
decree for
(1) A l.R 1961 Patna 133. (2) I.L.R 7 Rajasthan 268.
(3) I1.L.R 12 Rajasthan 947.
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ej ectment on the basis of the rent note. Rejecting this the
Raj ast han H gh Court observed at p. 952
"Whet her the two docunents represent one
transaction or two different transactions, a
court of |aw should be anxious to give effect
to the ternms in both the docunents instead of
bei ng unduly critical about them . . Having
secured the possession of the
age, the
nortgagee is further entitled to lease it out
even to the nortgagor. It is in the interest
of the nortgagor that the property is; |eased
out to himas he can better |look after it.
There is nothing objectionable-in this, nor is
there any statutory prohibition for ’such
transacti ons. Now i f the parties do this by
executing proper documents, it is the duty of
the court of lawto give effect to them™
The ‘reasoning of the Rajasthan judgnent seens to be
| ogi cal and commends itself to us. ~In all such cases the
| easi ng back of the property arises because of the nortgage
with possession but we find ourselves unable to hold that
the nortgagee does not secure to hinmself any rights under
the deed of |ease but nmust proceed on his nortgage in case
the -anount secured to himunder the deed of |lease is not
pai d. If the security is good and considered to be
sufficient by the nortgagee there i's no reason why he shoul d
be driven to file a suit on his mortgage when he can file a
suit for realisation of the noneys due under the rent note.
The position of the creditor is strengthened where as in
this case the interest on the ambunt of the nortgage is not
the same as the rental fixed. |f during the continuance of
the security the nortgagee wants to sue the nortgagor on the
basis of the rent note and take possession hinself or to
i nduct sone other tenant thereby securing to hinmself the
amount which the nortgagor had covenanted to pay, there can
be no | egal objection to it. Under the provisions of 0. 34
r. 4 he cannot deprive the nortgagor of his right to 'redeem
excepting by proceeding on his nortgage. Al t hough we
express no final opinion on this point it may be that a
nort gagee who secures a decree for payment of arrears of
rent cannot put the property to sale for realisation of the
amount decreed but there can be no objection to his suing
for possession if the rent note entitles himto-do so: So
long as the nortgagor had a right to redeemthe nortgage he
can always pay off the nortgagee and get back possession
This position would continue so |ong as the property is. not
sold under a final decree for Sale under the provisions of
0. 34 CP.C
In our opinion the second contention put forward on
behalf of the appellant has no force. The rights of a
nort gagee do not nerge in his rights under the prelimnary
decree for sale. As already nentioned, the nortgagee  lost
his right to recover the noney
733
by sale of the nortgaged property; otherwise his security
remai ned intact and the nortgagor continued to have his
right to redeemthe property.

As regards the third point the only statutory provision
to which ,a reference was made was section 28 of the
Limtation Act of 1908 which provided that

"At the deternmination of the period hereby
l[imted to any person for instituting a suit
for possession of any property, his right to

mortg
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such property shall be extinguished."

If the right of the nortgagee arose on the strength of the
rent note which continued to be in force notwi thstanding
that the period for applying for a final decree for sale had
expired there could be no extinction of his right to sue for
possessi on because of s. 28 of the Limtation Act.

In the result the appeal fails and is dismssed wth
costs.
G C Appeal dism ssed
734




