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This appeal by special |eave has cone up before this
Bench, pursuant to a reference order dated November 9, 1994
passed by a two-Judge Bench, to consider whether the
confessional statement of the appellant given to the Custons
of ficers under Section 108 of the Custons Act, 1962 (for

short, the 'Act’, though retracted at a later stage, is
adnmi ssible in evidence and could formbasis for conviction
and whet her retracted confessional statenment requires

corroboration on material ‘particulars from independent
evidence? In support of the reference, the |earned Judges
have cited Kashmra Singh V/s. The State of Madhya Pradesh
[AIR 1952 SC 159] and Chandrakant Chimanlal Desai” V/S/ State
of Qujarat [(1992) 1 SCC 4731

The facts in this case are that at 8.00 a.m _on
December 6, 1980, 200 gold biscuits of foreign naking were
recovered from the conpound of the appellant’s housein his
presence after digging got done by the Custons official, PW
2, T.K Rajasekaran, Superintendent of Custons, and PW5, N
CGopal an Nanmbi ar, Inspector and two panch w tnesses, PW3 and
another. The sanme were Kkept concealed in a wooden box
burried in the ground visible through the wi ndow of his bed-
room The appel l ant gave, in his own handwri ti ng,
confessional statement, Ex. P-4, at 1.00 p.m on the said
date before the Custons officials. In the proceedings for
confiscation, 200 gold biscuits, since wunclainmed, were
confiscated. But the inposition of penalty was set aside
whi ch became final. Thereafter, the conplaint was filed by
PW1, the Collector of Custonms on My 15, 1982 and it was
refiled on January 1, 1985. The appel |l ant was apprehended on

June 19, 1982 and was rel eased on bail. The prosecution case
hi nges upon the retracted confessional statenent, Ex. P-4,
the recovery proceedi ngs, Ex. P-3. and evi dence of

Wi t nesses, PWs-1 to 5 for proof of recovery of the
contraband from the conpound of the appellant’s house. The
Magi strate by his judgnent dated March 29, 1986 acquitted
the appellant of the charges under Section 135 (1) (i) of
the Act and Sections 85 (1) (a) and 86 of the Gold (Control)
Act, 1968. On appeal, the | earned Single Judge of the Keral a
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H gh Court by the inpugned judgnment dated July 13, 1988 set
aside the acquittal and convicted the appellant of the
aforesaid of fence and sentenced himto undergo inprisonment
for a period of 1 year and 6 nonths respectively and both
the sentences were directed to run concurrently.

Shri Thakur, |earned senior counsel for the appellant,
has contended that the confessional statement, Ex. P-4 was
obtained by coercion and threat of inplicating his wife in
the of fences and, therefore, the appellant had not nade
voluntary statement. The recovery of the gold biscuits from
hi s compound was shrouded with several suspicious features.
He further argued that the panch w tness, PW3 was invol ved
in smuggling activitiesand initially a warrant to search
his house was obtai ned but when t he samne proved
unsuccessful, recovery cone to be nmade fromthe house of the
appel l ant. They went to the conmpound and strai ghtaway got
the spot |ocated and drugged up the place fromwhich the
gol d biscuits were recovered. That would go to show that PW
3 had inplanted them in the conpound of the appellant for
safe custody thereof. Unless the appellant had conscious
possessi on _of ~the contraband, he could not be convicted of
the of fence. The Magistrate has given valid and cogent
reasons in support of his conclusion that the prosecution
failed to prove the case beyond reasonabl e doubt. The Hi gh
Court, without properly appreciating the reasons given by
the Magistrate and without finding whether. or not those
reasons were sustainable on the basis  of the evidence on
record, independently considered the evidence and reached
the conclusion that the prosecution had proved its case
agai nst the appellant beyond reasonabl e doubt. The approach
adopted by the High Court is not correct inlaw He also
contended that the |earned Judge should have first
marshalled the facts and circunstances to conclude whet her
prosecution has independently proved its case de hors Ex. P-
4 which could be considered first” to be a voluntary
confession or was obtai ned by~ t hreat, coercion or
i nducenent. Even in reaching the conclusion that it was a
vol untary confession it could not by itself formthe basis
for conviction. It could be used only to corroborate other
i ndependent evi dence which should inculpate the appellant in
the conmmi ssion of the offence. On proof of those facts, the
retracted confession could be used as evidence corroborative
to satisfy the conscience of the Court that the prosecution
has proved its case beyond reasonable doubt from other
evidence on record. In support thereof, he placed reliance
on Kashmira Singh’s case and Chandrakant Chimanl al Desai’s
case. In support of his contention that Custons officers,
PW2 and PWD5 are persons in authority under Section 24 of
the Evidence Act, he cited Vallabhdas Liladhar & Os. V/s.
Assistant Collector of Custons [(1965) 3 SCR 854]. He
further contended that the noment the Custonms Oficer had
taken the appellant into custody, he had becone a person
accused of the offence and that the confession nmade during
the custody, obtained by coercion and threat of inplication
of his wife into the crine was not voluntary —and
consequently Ex. P-4 is not admissible in evidence under
Section 24 of the Evidence Act. In support thereof, he
pl aced reliance on State of UP. V/s. Deoman Upadhyaya
[(1961) 1 SCR 14]. The adduction of evidence by the
prosecution must be tested on the touchstone of fairness of
procedure and its trustwort hi ness. The conf essi ona
statenent, Ex. P-4 obtained by threat and coercion being
i nadm ssible, it could not be pressed into service and the
prosecution could not nmke it a base for proving the
of fences charged against the appellant. The possession of
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contraband shoul d be conscious possession which nust
i ndependently be proved beyond reasonable doubt. Wen the
Magi strate considered all the evidence and gave him the
benefit of doubt, the High Court did not test the
correctness of all the reasons of the Magistrate, reversa
of the acquittal by the High Court is bad in law. In support
thereof, he relied upon Satbir Singh & Anr. etc. etc. V/s.
State of Punjab [(1977) 3 SCR 195].

When we asked the |earned counsel appearing for the
Union of India whether Custons officer is a person in
authority, the |earned counsel started arguing that under
Section 108 of the Act the officers are enpowered to record
the statement of the accused and then he pointed out that
under the Act, though they were authorised to have the
statenment of the accused recorded under Section 108, in view
of the ratio of Vall abhdas Liladhar case they are persons in
authority. He started conceding to the question whether
confession is inadm ssible in evidence and prosecution could
rely thereon, ~he started conceding to the question. W are
constrained to observe at this stage that though the two-
Judge Bench referred the question of law to a three-Judge
Bench, the |learned counsel did not make any attenpt to
investigate into the questions of |aw and was on the brink
of making concessions -and proceeded to argue on that
prem se. Since wong concession, in particular on question
of law, does not bind this Court and there are plethora of
precedents covering the field, we pointed out to the counse
that he rendered no assistance to the Court constraining it
to independently investigate into the matter by itself.
Accordingly, we closed the arguments. Wthout neaning any
di srespect to the |earned counsel, we are at pains to point
out that the persons involved in contravention of the
provisions of the Act are white-collared offenders and
organi sed gangsters get the best of talent in the profession
to assist them The Union of I'ndia should take care to
entrust these sensitive cases of far reaching effect, in
particular on guestion of law, to counsel who have
experience and ability in that branch of |aw to defend their
cases. Lest it is public justice that suffers and econony of
the country is put to jeopardy. Unfortunately, the counse
did not make any effort to anal yse the provisions of the Act
nor did he make investigation into questionto |law fromthe
decisions rendered by this court. At this juncture, it is
further relevant to point out that when the Union of India
has its panel of counsel, they should see to it that work is
assigned to the counsel who can conpetently argued the case
in that behalf lest, for |lack of assistance, investigation
and marshaling the questions of fact and law, public justice
tends to suffer. W would greatly appreciate the counse
appearing for the appellant who placed for consideration al
aspects of the case on law and facts. it is, therefore, for
the Secretaries of the Departnments of Law 7 Justice and
Finance to look into the matter and set their house in
order; equally, the Attorney General of India should also
see that the affairs in the Central Agency in the Suprene
Court are organised accordingly. W have pointed out al
this only to express our deep anxiety as the burden on the
Court is multiplied to undertake unto itself the task of
investigating into all aspects to consider the case so as to
reach satisfactory concl usion

The primry guestion, as referred to us for
consi deration, is: whet her the retracted confessiona
statenment, Ex. P-4, by the appellant is inadmssible in
evi dence under Section 24 of the Evidence Act and what is
the scope for its consideration? Since we did not receive
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any assistance on the question of |aw, we have i ndependently
investigated the case |law ourselves and to the extent we
could lay our hands, we are dealing with the relevant case
law in that behalf. Section 24 of the Evidence Act deals
with admissibility of the confession. it reads as under:

" 24. Conf essi on caused by

i nducenent, threat or prom se, when

irrelevant in crimnal proceeding.

- A confession nade by an accused

person is irrelevant in a crimna

proceeding, if the making of the

conf ession appears to the Court to

have been caused by ‘any i nducenent,

threat or prom se, having reference

to the charge against the accused

person, proceeding froma person in

authority and sufficient,~ in the

opi nion of ~the Court, to give the

accused person grounds, which would

appear to him reasonabl e for

supposing that by making it~ he

woul d gain any advantage or avoid

any evil of a temporal nature in

reference to t he pr oceedi ngs

against him"

A bare reading of the above provision would indicate
that for application of Section 24 of the Evidence Art, the
following ingredients are required to be established: (a)
the statenent in. question is ~a confession: (b) such
conf essi on has been nade by an accused; (c) it has been made
to a personin authority; (d) it was obtai ned by reason of
any inducenment, threat or prom se proceeding froma person
in authority; (e) such inducenent, threat” or prom se nust
have reference to the charge agai nst the accused person; and
(f) the inducenent, threat or ~pronmise must be, in the
opi nion of the Court is sufficient to give an accused person
grounds which would appear to him to be reasonable by
supposing that by naking it he woul d gain any advant age or
avoid any evil of a temporal nature in reference to the
proceedi ngs agai nst him

The question, therefore, is; whether the appellant was
a person accused of an offence on Decenber 15, 1980 at 1.00
p.m when the confessional statement was given by the
appel l ant, admittedly, 1in his own hand-writing, (Ex. P-4)
being the English translation thereof) on.the even date or
when he was sumoned by PW2 and PW5 to the Custons office
on the sanme day? Section 108 (1) of the Act enmpowers any
Gazet ted officer of Custons to summoDn any person whose
attendance he considers necessary either to give evidence or
to produce a docunent or any other thing in any enquiry
whi ch such officer is mmking in connection ‘with the
smuggl ing of any goods. The person so sumpned has an
opportunity of |locus penitential to give true and correct
statenment and al so an opportunity to reflect upon and tender
the evidence, be it recorder or givenin his own hand-
witing. Under sub-section (3), all persons so summpned
shall be bound to attend either in person or by an
aut hori sed agent, as such officer nay direct, and to state
the truth wupon any subject respecting which they are
exam ned or meke statenments and produce such docunents and
other things as may be required. However, by operation of
the proviso to sub-section (3), exenption under Section 132
of the code of civil Procedure, 1908 shall be applicable to
any requisition for attendance under the said section. Sub-
section (4) envisages that every such inquiry, as aforesaid,
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will be deened to be a judicial proceeding within the

neani ng of Section 193 and Section 228 of the |Indian Pena

Code (IPQ).

In Romesh Chandra Mehta V/s. State of Wst Bengal
[(1969) 2 SCR 461) a Constitution Bench of this Court held
at page 466 that the Custons officers are entrusted with the
powers specifically relating to the collection of custom
duties and prevention of smuggling and for that purpose they
are invested with the power to search any person on
reasonabl e suspicion, to summn, x-ray the body of the
person for detecting secreted goods, to arrest a person
agai nst whom a reasonabl e suspicion exists that he has been
guilty of an offence under the Act, to obtain a search
warrant from a Magistrate, to search any place within the
local limts of the jurisdiction of such Magistrate, to
collect information by summoning persons to give evidence
and produce docunents and to -adjudge confiscation. He may
exerci se these powers for preventing snuggling of goods
dutiable or prohibited and for adjudging confiscation of
those goods. For collecting evidence the Custons Oficer is
entitled to serve summons to produce a docunent or other
thing or to give evidence and the person so summoned is
bound to attend either in person or by an authorised agent,
as such officer may direct, is bound to state the truth upon
any subject respecting which he is exanined or nmmkes a
statement and to produce such docunents and other things as
may be required. The power to arrest, the power to detain
the power to search or obtain a search warrant and the power
to collect evidence are vestedin the Custons O ficer for
enforcing conpliance wth the provisions of the Sea Custons
Act. he is enpowered toinvestigate into the infringenent of
the provisions of the Act primarily for the purpose of
adjudicating forfeiture and penalty.” He has no power to
investigate into an offence triable by a Mgistrate, nor has
he the power to submit a report under Section 173 of the
code of crimnal Procedure (for short, the 'Code’']. He can
only rmake a conmplaint in witing before a conpetent
Magi strate. The above law was laid down wunder the Sea
Custonms Act, the predecessor of the Act. The ration therein
equal ly applies to the powers exercised by the Custons
Oficer under the Act. The Act enlarges their powers. The
Custonms officer is not a police officer nor is he empowered
to file charge-sheet under Section 173 of the code though he
conducts enquiry akin to an investigation under sonme of the
provisions of the Code. His acts are in the nature of civi
proceedi ngs for collecting evidence to take further action
to adjudicate the infringenent of the Act and for inposition
of penalty prescribed thereunder which would be self-evident
from sub-section (4) of Section 108.

The question that is; whether the appellant is a person
accused of an offence wthin the nmeaning of Section 24 of
the Evidence Act? The question is no longer res integra. It
is seen that the connotation of the words "person accused of
the of fence” wunder Section 24 of the Evidence Act is
generally referable to initiate investigation of cognisable
of fence in Chapter Xl | of the Code of 1894 and the code. It
is not necessary, for the purpose of this case, to undertake
el aborate consideration as to when the person becones a
person accused of an offence under the code. Suffice it to
state that in a reasoned judgnent, a two Judge bench of this
court el aborately considered this question in Directorate of
enforcenent V/s. Deepak Mahajan & Anr. [(1994) 3 SCC 440]
thus obviating the need to dwell in depth on the sane now.
Therein, the question was whether, when the person had
surrendered before a mmgistrate and was arrested under
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Section 38 of Foreign Exchange Regul ation Act, the
Magi strate had jurisdiction to authorise his detention under
Section 167 (2) of the Code. |In that behalf, it was held
that the person who surrendered before the magistrate was
accused of an offence and that, therefore, gave the
Magi strate the power to proceed further under the code to
remand the person to the judicial custody. As regards the
person arrested for conmmtting an of fence under the Act, in
Ronesh Chandra Mehtra's case (supra), at page 740,
Constitution Bench held that Custons O ficer does not at the
stage of enquiry accused the person suspected of infringing
the provisions of the Sea Custons Act, with the comm ssion
of any offence. His primary duty is to prevent snuggling and
to recover duties of custons when <collecting evidence in
respect of smuggl i ng- agai nst a person suspected of
infringing the provisions-of the Sea Customs Act. In Illias
V/s. Collector of Custonms, Madras (1969) 2 SCR 6131 anot her
Constitution Bench had held that Custons authorities have
been invested under the Act with nany powers of a police
officer . in matters relating to arrest, investigation and
search, which the custons officers did not have under the
Sea Custons Act. Even though the Custons officers have been
invested with nany of the powers which an officer in charge
of a police station exercises while investigating a
cogni sabl e offence;, they do not, thereby, becone police
officers within the nmeaning of Section 25 of the Evidence
Act and so the confessional statenments nmade by the accused
persons to Custons officials would be admi ssible in evidence
against them It was further held at page 618 that as
regards the procedure for search the inportant change which
has been nmade in the Act is that under Section 105 if the
Assi stant collector of Custons has reason to believe that
any goods liable to confiscation or any docunments or things
are secreted in any place, he may authorise any officer of
Custons to search or may hinself search for such goods,
docunents or things w thout warrant fromthe magi strate.

It would thus be clear that the appellant was not a
person accused of the of fence under the Act when he gave his
statement under Section 108 of the Act on Decenber 6, 1980
at 1.00 p.m in the office of the Superintendent of Custons,
PW2. The question then is: as to when the appellant becane
an accused of the offence? This court in Veera |brahimV/s
The State of Maharashtra [(1976) 2 SCC 302] had held in para
9 that an accusation which would stanp him with the
character of such a person was labelled only when the
conplaint was filed against himby the Assistant collector
of Customs conplaining of the commission of the offences
under Section 135 (a) and Section 135 (b) of the Act. In
that case the appellant was initially arrested by the police
on Decenber 12, 1967 on suspicion of having comitted an
of fence under Section 124 of the bonbay Police  Act and
panchnama of the packages in the truck was al so prepared.
But the police did not register any case or enter any F.l1.R
nor did the police open the packages or prepare inventories
of the goods packed therein. They dr opped further
proceedi ngs but infornmed the Custons authorities, who opened
the packages and on inspection finding them contraband
goods, seized them under a panchnama. They took the
appel l ant and others into custody after due conpliance with
the requirenents of law. The Inspector of custons questioned
the appellant and recorded his statenent under Section 108
of the Act. Subsequently, he was charged for the offence
under Section 135 of the Act. It was contended that he was
an accused of the offence when the Custons officers recorded
his statenent and he was wunder testinonial conpulsion
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prohi bited under Article 20 (3) of the constitution. This
court held that he was not an accused person of an offence
at that tine and confession was not inadm ssible. But on
facts it was held in that case that the confession was not
i ncul patory but one exculpating himfrom the offence. It
was, therefore, held that the statement could not be pressed
into service by the State. However, on other evidence, the
convicting under Section 135 was upheld. Ratio of Ronesh
Chandra Mehta’'s case was appli ed.

In Magbool Hussain V/s. The State of Bonbay [(1953) SCR
730], another constitution Bench held that hierarchy of
officers under the Sea Custons Act is not the same as of
police officers. That Act was enacted to prevent snuggling.
The Custons Oficers are enpowered to arrest persons
reasonably suspected of having committed an offence under
the Sea Custons Act but the person arrested has to be taken
forthwith before the nearest Magi strate or Cust ons
collector. The magistrate is 6 empowered to commt such
persons to jail or~ order him to be kept in custody of the
police for “such tine as nay be necessary to enable the
magi strate to —comunicate with the proper officer of the
Custonms. In State of PunjabV/s. Barkat Ram[(1962) 3 SCR
338] a three-judge Bench per majority held that the
confession nade to the Custons O ficer and conviction on the
basis of such confession under the Land custons Act, 1924
was held wvalid. The mmjority view was approved in Romesh
Chandra Mehta's <case and in Illias case. The follow ng four
propositions were ‘laid in the judgment and approved in
II'lias case (supra):

"(1) The police.is the instrunent

for the prevention and detection of

crime which can be said to be the

mai n obj ect of having the police.

The powers of custons officers are

really not for such purpose and are

meant for checking the smuggling of

goods and due realization of

custons duties and for deternining

the action to be taken in the

interest of the revenue of the

country by way of confiscation of

goods on which on duty had been

paid and by inposing penalties and

fines.

(2) The custons staff has nerely to

make a report in relation to

of fences which are to be dealt with

by a Magi strate. The cust ons

of ficer, t herefore, is not

primarily concer ned with t he

detection and punishnment of crine

but he is merely interested in the

det ection and prevention of

smuggl i ng of goods and saf eguar di ng

the recovery of custons duti es.

(3) The powers of search etc.

conferred on the custons officers

are of a limted character and have

alimted object of safeguarding

the revenues of the State and the

statute itself refers to police

officers in contradistinction to

custons officers.

(4) If a custons officer takes

evi dence wunder Section 171A and
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there is an admission of guilt, it

will be too nmuch to say that that

statement is a confession to a

police officer as a police officer

never acts judicially and no

proceedi ng before himis deenmed to

be a judicial proceeding for the

purpose of ss. 193 and 228 of the

I ndi an Penal Code or for any other

pur pose. "

In that case when the confessional statenents wee
sought to be relied as evidence, objection was raised that
they were inadm ssible under Section 25 of the Evidence Act.
This Court overruled the objection and held that they were
admi ssible in evidence. 1t was further held that the Custons
Oficers were not police officers under the Act. Equally, in
Ronesh Chandra mehta ~(supra) the objections as to
adm ssibility under Section 25 of the Evidence Act on the
basis of /violationof Article 20 (3) of the constitution
were rejected.

In Thomas Dana V/s. The state of Punjab [(1959) Supp. 1
SCR 274], another constitution bench was concerned with the
guesti on whether the conviction under the Sea Custons Act,
after the confiscation proceedi ngs becane final, was
violative of Article 20 (2) of the constitution (double
jeopardy). The Constitution bench held that it was not
violative of Article 20 (2) since the two proceedi ngs were
i ndependent and distinct of each other. One is for
confiscation for infringenment of the provisions of the Act
and the second is in.respect of charge of crimnal offence.
Accordingly, we have - no hesitation to hold ‘that the
appel l ant was not accused of an offence when he gave in his
own hand-witing his confessional statenment, Ex.P-4.

The question then is: whether the confession  under
Section 24 of the Evidence Act was obtained by threat, force
or inducenment etc. and thereby is inadm ssible in evidence?
In Val | abhdas Liladhar case (supra) the Constitution Bench
had held that the statements nade before the Custons
authorities were wused in support of the prosecution case.
The adm ssion thereunder constituted the evidence in proof
of the charge. It was held at page 858 that the Customns
authorities nust be taken to be persons inauthority under
Section 24. The statenments would be inadmissible in crimnal
trial if it is proved that they were caused by inducenent,
threat or prom se. However, on the facts in-that case it was
held that the statenents were not obtained by any threat.
i nducement or prom se. The conviction on the basis of the
retracted confession was wupheld. The question then is:
whet her by reason of the authority wunder the Act in
particular Section 108, the statenent of the appellant is
i nadmi ssi bl e under Section 24 of the Evidence Act? In Percy
Rustonji Basta V/s. The State of Mharashtra [AIR 1971 SC
1087], a Bench of two-Judges consi dered the question whet her
by reason of the recording of the evidence during the course
of the inquiry under the Act the statenent would be
construed to be compul sive statenments emanati ng from persons
in authority so as to becone inadni ssible under Section 24
of the Evidence Act. In para 20 of the judgnment it was held
that it was not disputed that P.W 5 who recorded the
confession, was a person in authority wthin the Act. But
the question was whether, when P.W 5 drew the attention of
the appellant to the fact that the Inquiry was a judicia
proceeding to which Section 193, |.P.C. applied and that the
appel lant was bound to speak the truth, it could be
considered to be a threat, inducenent or pronise emanating
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froma person in authority under the section. In para 24 it
was considered and held that "a person sumoned under
Section 108 of the Act is told by the statute itself that
under threat of crimnal prosecution he is bound to speak
what he knows and state it truthfully. But it nust be noted
that a compulsion to speak the truth, even though it may
amount to a threat, enmanated not from the officer who
recorded the statenent, but from the provisions of the
statute itself. Wat is necessary to constitute a threat
under Section 24 of the Evidence Act is that it nust emanate
fromthe person in authority. In the case before us there
was no such threat emanating from P.W5, who recorded the
statenment or P.W 19, who was guiding the proceedings. On
the contrary, the officers recording the statenent were only
doing their duty in bringing to the notice of the appellant
the provisions of the statute. Even if P.W 5 had not drawn
the attention of the appellant-to the fact that the inquiry
conducted by himis -deermed to be a judicial proceeding, to
whi ch Section 193, 1.P.C. applies, the appellant was bound
to speak " the truth when sumoned under Section 108 of the
Act with the added risk of being prosecuted, if he gave
false evidence." it was further held that "it is not every
threat, inducenment or promise even emanating fromthe person
in authority that i's hit by Section 24 of the Evidence Act.
In order to attract the bar, it has to be such an
i nducenent, threat or prom se, which should |ead the accused
to suppose that "by making it he would gain any advantage or
avoid any evil of \ tenporal nature in reference to the
proceedi ngs against - hinf. In the case before us, what is it
that the appellant has been told? he has been told that the
law requires himto tell thetruth and if does not tell the
truth, he nay be prosecuted under Section 193, I.P.C for
giving false evidence". The plea of the appellant therein
was that he was conpelled to nake the statenment under the
threat that otherwi se his nother and another brother would
be prosecuted. He had further stated that he was induced to
nmake statenent on the belief that it will be wused only
agai nst the second accused and not agai nst him These pl eas
of the appellant therein had been disbelieved by both the
trial Court and the Hi gh Court. Therefore, it was held that
even assuming that there was an inducenent or threat, the
appel l ant therein had no basis for supposing that by naking
the statement he would gain any advantage or avoid any evi
with reference to the proceedings in respect of ~which an
inquiry was being conducted by the Custons Oficers.
Therefore, even on this ground also Section 24 of the
Evi dence Act had no application. The above ratio squarely
applies to the facts in this case. The appel lant was under
legal duty to state the facts truthfully |est he would be
liable to prosecution. The threat enmanates fromand i s that
of the statute and the officers nerely enforced the law. the
allegations as to threat of inplication of his wife was an
afterthought and he did not nention the same when he
appeared before the nagistrate and obtai ned bail
In Pool pandi etc. etc. V/s. Superintendent, Centra

Excise and Os. etc. etc. (1992) 3 SCR 247] a three-Judge
Bench was to consider whether the appellant therein was
entitled to the presence of a counsel at the tine of
recording of his statenent under Section 108 of the Act. In
that context, this Court considered the ratio of Romesh
Chandra Mehta's case and |Illias case (supra) and held that
"just, fair and reasonable test" could not be extended to a
person whose statenent was required to be recorded under
Section 108 of the Act and the failure to give counsel’s
assistance is not violative of either Article 21 or Article
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20 (2) or Article 20 (3) of the constitution. In that
context, it was further held at page 247 that the purpose of
inquiry under the Act and other similar statutes "will be
conpletely frustrated if the whim of the persons in
possessi on of useful information for the departnment are
allowed to prevail. For achieving the object of such an

enquiry if the appropriate authorities be of the view that
such persons should be dissociated fromthe atnosphere and
the conpany of persons who provide encouragenent to themn
adopting a non-cooperative attitude to the nachineries of
law, there <cannot be any legitimte objection in depriving
them of such conpany”. The contention of Shri Thakur that
fairness of judicial process requires that such statenents
given by the accused should be strictly, neticulously and
m nutely scrutinised as they emanate at the threat of person
in authority and are inadnissible in evidence under Section
24, does not nerit acceptance. for the reason that the
primary object of enquiry wunder the Act is to initiate
proceedi ngs for confiscation of the cont r aband and
col l ection of excise duty and the persons acquainted with
the facts are duty bound to speak truth or to give statenent
truthfully upon the subject -respecting with the person is
exam ned or made statenent at the pain of prosecution for
perjury or produce such - docurment or other things. 1In the
light of the legislative policy the question of unfairness
or untrustworthy of process does not arise and such a plea
cannot be given countenance or acceptance.

Ramanl al Bhogi | aal ‘Shah & Anr. V/s. DK Guha & Os. [(1973)
1 SCC 696] was cited in support-of the contention that when
the person summoned under Section 108 of the Act was in the
conpany of the Custons Oficer he was an accused and that,
therefore, the appellant therein was entitled to the
protection. That case is distinguishable from the present
case. Therein, the appell ant was arrested under the
detention |aw. The Enf or cenment authorities had got
information of the contraband. The search was followed by
sei zure of the docunments. A case was registered on Novenber
8, 1971 under Section 154 of the Code and on Novemnber 25,
1971 an order permitting further investigation was obtained
fromthe Chief presidency magistrate.  The FIR disclosed
of fence under Section 420, |PC and Section 423 of the FERA
etc. Wien summpns were issued on April 17,1972, it was
contended that he was an accused and that he coul d not be
conpell ed to give evidence against hinself violating Article
20 (3) of the constitution. On those facts, it was held that
testinoni al compul sion was prohibited under Article 20 (3).

It would thus be clear that the object of the Act
enmpowering Customs O ficers to record the evidence under
Section 108 is to collect information of the contravention
of the provisions of the Act or concealnent of the
contraband or avoidance of the duty of excise so as to
enable them to collect the evidence of the proof of
contravention of the provisions of the Act so as to take
proceedings for further action of confiscation of the
contraband or inposition of the penalty under the Act etc.
By virtue of authority of law, the officer exercising the
powers under the Act is an authority within the meani ng of
Section 24 of Evidence Act.

[1] Though the authority/officer on suspecting a person
of having committed the crime under the Act can record his
statenent, such a person per force is not a person accused
under the Act. [2] he becones accused of the offence under
the Act only when a conplain is laid by the conpetent
custons officer in the court of conpetent jurisdiction or
magi strate to take cogni zance of the of fence and sumons are
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i ssued. thereafter, he becones a person accused of the
of fence. [3] A statenment recorded or given by the person
suspected of having committed an offence during the inquiry
under Section 108 of the Act or during confiscation
proceedings is not a person accused of the offence within
the meaning of Section 24 of the Evidence Act. [4] Though
the Custons Oficer is an authority wthin the neaning of
Section 24 of the Evidence Act, by reason of statutory
conmpul sion of recording the statenent or the accused giving
voluntary statement pursuant to his appearing either after
i ssuance of summons or after the appellant’s surrender, such
statenment cannot be characterised to have been obtained by
threat, inducenent or pronmise. [5] The collection of
evi dence under Section 108 and other relevant provisions
relating to search and  seizure are only for the purpose of
taking further steps for ~confiscation of contraband and
i mposition of penal ty. 6] The sel f - same evi dence is
adm ssible in evidence on the conplaint laid by the Custons
Oficer for prosecution under Section 135 or other rel evant
stat utes.

It is true, as pointed out by Shri Thakur, that PW2
adnmtted in cross-exam nation that they treated t he
appel lant as an accused and decided to prosecute the
appel lant. but the above evidence requires to be tested in
the light of the abovelegal position. The assunption of PW
2 that the appellant’ was an accused as on Decenber 6, 1980,
is erroneous, since as on that date on formal conplaint had
been laid against the appellant. Therefore, it cannot be
consi dered that on Decenber 6, 1980, the appellant was an
accused of the offence under Section 24 of the Evidence Act.

Next question for consideration is: whether such
statement can formthe sole basis for convition? It is seen
that, admttedly, the appellant nmade his statenent in his
own hand-witing giving wealth of details running into five
typed pages. Sone of the details which found place in the
statement were specially wthin his know edge, \viz.,
conceal nent of the 200 biscuits in his earlier rented house
till he constructed the present  house and shifted his
residence and thereafter he brought to his  house and
concealed the sane in his conmpound; and -other ~details
el aboration of which is not material. The question then is:
whether it was influenced by threat of inplicating his wife
inthe crime which is the sole basis for the claimthat it
was obtained by threat by PW2 and PW5? In that behalf, the
H gh Court has held that it could not be considered to be
i nduced by threat that his wife wll be inplicated in the
crime and accordingly disbelieved his plea. It is seen that
admttedly after the appellant gave his statenent, he was
produced before the magi strate though no conplaint was fil ed
and was released on bail. He did not conplain to the
magi strate that Ex. P-4 statenent was gi ven under
i nducenment, threat or duress. It was rai sed only
subsequent |y maki ng accusations agai nst PW5, the |Inspector
of  Customns. Ther ef or e, obvi ously it was only an
afterthought. The High Court, therefore, rightly has not
given any weight age to the sane. It is true that the
Magi strate has given various reasons for disbelieving the
evi dence of PW3, the panch witness who had also, at one
point of time, indulged in smuggling. It is unlikely that
PW3 would bring 200 gold biscuits of foreign nmarking and
conceal them in the conpound of the appellant without
appel l ant’s knowl edge for safe custody. It is not his case
that he had facilitated PW3 in concealing them in his
conpound. The place of conceal nent of the contraband is al so
significant at this juncture. It is just near and visible
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fromthe w ndow of his bed-roomthrough which he or famly
nenbers could always watch anyone frequenting the place
where the contraband was conceal ed. This fact becones nore
rel evant when we consider that after concealnent of the
contraband in the compound one would ensure that others
havi ng access to the conpound may not indul ge in digging and
carrying away the sanme. As soon as the appellant and/or the
nmenbers of his famly had sight of such visitor or novenent
by others, they would imediately catch hold of such person
or would charge them Obviously, therefore, it would be the
appel  ant who had concealed 200 gold biscuits of foreign
marking in his conpound at a place always visible fromhis
bedroom wi ndow. Therefore, the H gh Court was right inits
concl usion, though for different reasons, that Ex.P-4 is a
voluntary statenment and was not influenced by threat duress

or inducenent etc. Therefore, it is a voluntary statenent
given by the appellant and is a true one.
The guestion t hen is: whet her the retracted

conf essional statement requires corroboration fromany ot her
i ndependent “evi dence? It is seen that the evidence in this
case consists —of the confessional statenent, the recovery
panchnama and the testinony of PW 2, 3 and 5. It is true
that in a trial and proprio vigore in a crimnal trial

courts are required to marshal the evidence. It is the duty
of the prosecution to prove the case beyond reasonable
doubt. The evi dence may consist of direct evidence,
confession or circunmstantial evidence. ~In a crinmnal tria

puni shabl e under the provisions of the IPCit is now well
settled legal position that confession can formthe sole
basis for conviction. If it isretracted, it nmust first be
tested whet her confession is voluntary and truthfu

i ncul pating the accused in the commssion of the crine.
Confession is one of the species of adnission dealt with
under Sections 24 to 30 of the Evidence Act and Section 164
of the Code. It is an adnmission against the maker of it,
unless its admissibility is  excluded by sonme of those
provisions. If a confession is( proved by uninpeachable
evi dence and if it is of wvoluntary nature, it/ when
retracted, is entitled to high degree of value as its maker
islikely to face the consequences of confession by a
statenment affecting his life, liberty or property. Burden is
on the accused to prove that the statement was obtai ned by
threat, duress or promse |ike any other person as was held
i n Bhagwan Singh V/s. State of Punjab [AIR 1952 SC 214, para
30]. If it is established fromthe record or circunstances
that the confession is shrouded with suspicious features,
then it falls in the real mof doubt. The burden of proof on
the accused is not as high as on the prosecution. If the
accused is able to prove the facts creating reasonabl e doubt
that the confession was not voluntary or it was obtained by
threat, coercion or inducenent etc., the burden would be on
the prosecution to prove that the confession was made by the
accused voluntarily. If the Court believes that the
confession was voluntary and believes it to be true, then
there is no legal bar on the Court for ordering conviction

However, rul e of prudence and practice does require that the
Court seeks corroboration of the retracted confession from
ot her evidence. The confession nust be one inplicating the
accused in the crime. It is not necessary that each fact or
circunstance contained in the confession is separately or
i ndependently corroborated. It is enough if it receives
general corroboration. The burden is not as high as in the
case of an approver or an acconplice in which case
corroboration is required on material particulars of the
prosecution case. Each case would, therefore, require to be
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examined in the light of the facts and circunstances in
whi ch the confession cane to be made and whether or not it
was voluntary and true. These require to be tested in the
[ight of given set of facts. The high degree of proof and
probative value is insisted in capital offences.

In Kashmra Singh's case the co-accused, Gurcharan
singh nmade a confession, The question arose whether the
confession could be relied upon to prove the prosecution
case agai nst the appellant kashmira Singh. In that context,
Bose, J. speaking for bench of three Judges |aid down the
law that the Court requires to marshall the evidence agai nst
the accused excluding the confession altogether from
consideration. If the evidence do hors the confession proves
the guilt of the appellant, the confession of the co-accused
could be wused to corroborate the prosecution case to |end
assurance to the Court to convict the appellant. The Court
consi dered the evidence 'led by the prosecution, de hors the
confession of co-accused and held that the evidence was not
sufficient to bring hone the guilt of appellant Kashnira
Singh of ‘the charge of nurder. The appellant was acquitted
of an offence under Section 302 |[|PC but was convicted for
the offence wunder Section 201 |IPC for destroying the
evi dence of nurder and sentenced himto seven years rigorous
i mprisonnment. This ~decision was considered by a four-judge
Bench in Bal bir Singh V/s. State of Punjab [AIR 1957 SC 216]
where in it was held that if there is i'ndependent evidence,
besi des the confession, the rule that the confession could
be used only to corroborate the other evidences loses its
efficacy. Therefore, it was held that if the retracted
confession is believed to be voluntary and true, it may form
the basis of a conviction but the rule of practice and
prudence requires that it shoul d “be corroborated by
i ndependent evidence. Therein also,~ for the charges of
capital of fence, the trial court did not accept the
confessional statenment of co-accused containing incul patory
and sel f-excul patory statenment. The H gh Court reversed the
acquittal and convicted the accused, accepting that part of
the confessional statement of the accused which was
corroborated from other evidence.  This Court ~upheld the
conviction and held that it is not necessary that each item
of fact or circumstance nentioned in the confessiona
statement requires to be corroborated separately and
i ndependently. It would be sufficient if there is genera
corroboration. The ratio in Kashmra Singh's case was
referred to.

In Hem Raj V/s. The State of Ajner [1954 SCR 1133] a
three-Judge Bench to which Bose, J. was a nmenber, was to
consi der whether retracted confession of an accused coul d be
corroborated from the material already in the possession of
the police prior to the recording of the confession.” Therein
the confession was recorded under Section 164 of the Code
during the comittal proceedings but at the trial it was
retracted. This Court held that the evidence already on
record of the police could be wused to corroborate the
retracted confession

In Haricharan Kurm & Jogia HajamV/s. State of Bihar
[AIR 1964 SC 1184] a Constitution Bench was to consider as
to when the confession of co-accused could be used as
evi dence under Section 3 of the Evidence Act. It was held
that the confession of a co-accused cannot be treated as
substantive evidence. |If the Court believed other evidence
and felt the necessity of seeking an assurance in support of
its conclusion deducible from the said evidence, the
confession of the co-accused could be wused. It was,
therefore, held that the Court woul d consider other evidence
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adduced by the prosecution. |If the Court on confirmation
thereof forns an opinion wth regard to the quality and
effect of the said evidence, then it is permssible to turn
to the confession in order to receive assurance to the
conclusion of the guilt of the accused. it is, thus, seen
that the distinction has been made by this Court between the
confession of an accused and uses of a confession of the co-
accused at the trial. As regards the confession of the
accused and corroboration to the retracted confession, in
Grdhari Lal CQupta & Another vs. D.N Mhta, Assistant
Col l ector of Customs & another [1970 2 SCC 530] a Bench of
two Judges considered and held that if the evidence of an
investigating officer is found to be reliable, whether it
can be used to corroborate the evidence depends on the facts
of each <case. | that case, relating to the offence under
Forei gn Exchange Regulation ‘Act, it was held that the
evi dence of the investigating ~officer and other evidence
could be used to corroborate the recoveries made of the
Indian' currency being exported.. This Court upheld the
convi ction of the accused.

In Nishi —~Kant Jha vs. The State of Bihar [1969 (1) SCC
347], another Constitution Bench was to consider whether
when a part of the confessional statenent is incul patory and
the other part excul patory, the former point was adm ssible

in evidence. It was held that the exculpatory part was
i nherently inprobabl e and was contradi cted by other evidence
and was, t herefore, unaccept abl e: The incrimnating

circunstances contained in the inculpatory part of the
statenment were accepted to confirmthe conviction of the
capital offence. The law | aid down by a three-Judge Bench in
Chandr akant Chinmanlal Desai’s case is not inconsistent with
the above exposition of |aw.

It would thus be seen that there is no prohibition
under the Evidence Act to rely upon the retracted confession
to prove the prosecution case or to nake the sane basis for
convi ction of the accused. The practice and prudence require
that the Court could exam ne the evidence adduced by the
prosecution to find out whether there are any other facts
and circunstances to corroborate the retracted confession
It is not necessary that there shoul d be corroboration from
i ndependent evi dence adduced by the prosecuti on to
corroborate each detail contained in the confessiona
statenent. The Court is required to examne whether the
confessional statement is voluntary; in other words, whether
it was not obtained by threat, duress or- promise. If the
Court is satisfied fromthe evidence that it was voluntary,
then it is required to examine whether the statement is
true. If the Court on exam nation of the evidence finds that
the retracted confession is true, that part of the
i ncul patory portion could be relied upon to base conviction
However, the prudence and practice require that Court woul d
seek assurance getting corroboration from other evidence
adduced by the prosecution.

In Naresh J. Sukhawani V/s. Union of India [(1995)
Supp. 4 SCC 663] a two-Judge Bench [to which one of us, K
Ramaswany, J., was a nenber] had held in para 4 that the
statenment recorded under Section 108 of the Act forms a
substanti ve evidence incul pating the petitioner therein with
the contravention of the provisions of the Custonms Act as he
had attenpted to export foreign exchange out of India. The
statenent nade by another person incul pating the petitioner
therein could be used against himas substantive evidence.
O course, the proceedings therein were for confiscation of
the contraband. |In Surjeet Singh Chhabra vs. Union of India
[1997 (89) ELT 464], decided by a two Judge bench to which
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one of us, K Ramaswany J., was a nenber the petitioner made
a confession under Section 108. The proceedi ngs on the basis
thereof were taken for confiscation of the goods. He filed a
wit petition to sumon the panch (nediater) w tnesses for
cross-exam nation contending that reliance on the statenments
of those w tnesses wthout opportunity to cross-exam ne
them was violative of the principle of natural justice. The
Hi gh Court had dismssed the wit petition. In that context,
it was held that his retracted confession within six days
fromthe date of the confession was not before a Police
Oficer. The Custom Oficers are not police officers.
Therefore, it was held that "the confession, though
retracted, is an admi ssion and binds the petitioner. So
there is no need to call Panch w tnesses for exam nation and
cross-exam nation by the petitioner". As noted, the object
of the Act is to prevent large-scale smuggling of precious
metals and other dutiabl'e goods and to facilitate detection
and confiscation of snuggled goods into, or out of the
country. The ~contraventions and offences under the Act are
conmitted in an organised nmanner under absolute secrecy.
They are white-collar crimes upsetting the econony of the
country. Detection and confiscation of the smuggled goods
are aimed to check the escapenent and avoi dance of custons
duty and to prevent perpetration thereof. In an appropriate
case when the authority thought it expedient to have the
contraveners prosecuted under Section 135 etc., separate
procedure of filing a conplaint has been provided under the
Act. By necessary inplication, resort to the investigation
under Chapter Xl I of the Code stands excl uded unl ess during
the course of the sane transaction, the offences punishable
under the IPC, Ilike Section 120-B etc., are ‘involved.
Cenerally, the evidence in support of the violation of the
provisions of the Act consists in the statenment given or
recorded under Section 108, the recovery panchnama
(mediator’s report) and the —oral evidence of the w tnesses
in proof of the offences conmtted under the Act has
consi stently been adopting the consideration in the/light of
the object which the Act seeks to achieve.

In Harroom Hai Abdulla V/s. State of Maharashtra [AIR
1968 SC 832], for the offence of conspiracy punishabl e under
Section 120-6 of IPC and Section 171-A of the Sea Customs
Act, the question arose whether the confession of co-accused
who di ed pending trial just before delivery of the judgnent,
could be wused against a co-accused who died pending tria
just before delivery of the judgnment, could be used agai nst
a co-accused? This Court considered the evidence of an
acconplice together with the statements of two accused
recorded under the Act, viz., one Bengali and anot her. Noor
Mohamuad. How and what evi dence could be relied upon agai nst
the other accused was the question. One of the accused who
gave the evidence was an acconplice. |In that case, it was
held in para 9 of the judgnent that the "argument here is
that the cautionary rule applies, whether there be one
acconplice or nmore and that the confessing co-accused cannot
be placed higher than an acconplice”. On consideration of
the evidence, this Court had held in para 13 that the
"Customs authorities served notices upon various suspects
and recorded their statenents in answer to these notices.
The statenents of Kashinath (Ex. A) and Bengali (Ex. Z-27)
were recorded on the 15th, the forner by Karnik (P.W24) and
the latter by Rane (P. W26). These statenents were recorded
si mul taneously or al nost simultaneously. The statenent of
Noor Mohammad (Ex. Z-17) was recorded by Randive (P.W22) on
August 19. As there was no gap of time between the
statements of Kashinath and Bengali and the incident was
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only a few hours old, it is inmpossible that the officers
could have tutored themto make statenents which agree in so
many details". On consideration of the evidence it was held
that "although Noor Mhanmad' s statenment was not used by the
H gh Court and we have reluctantly left it out of
consi deration al so, "nothing was shown to us to "destroy the
concl usion about the truth of acconplice evidence. If it
was, we would have considered seriously whether we should
not take it into consideration. Further Haroon hinmself was
al so served with a notice like others. He was unwilling to
make a statenent till he had seen what the others had said.
This may well be regarded as peculiar conduct in a man who
now clains that he was not concerned with the smnuggling”.
The nor nal rule that acconplice’'s evidence requires
corroboration on material « particulars from independent
evi dence was not applied.  Thus this Court had accepted the
acconplice evidence and the statenents of others were used
to confirmthe conviction. Normally nens rea is an essentia
i ngredient of ~the crime but this Court in the case of
of fences ' puni shabl e under ~ Secti on 14 of t he Food
Adul teration Act or Section 7 of the Essential Comuvdities
Act, had held that nens reais not an essential ingredient
i n proof of statutory offences.

In State of Gujarat” & Anr. V/s. Acharya D. Pandev &
Os. etc. [(1970) /3 SCC 183] while holding that even in
statutory offences in certain circunstances, unless the
statute excludes expressly or by necessary inplication, nens
rea is an essential ingredient. It was held that the
of fences under the Bonmbay Public Trust Act, 1950 were not of
serious nature. It was held that nmens rea was not essentia
ingredient for proving the commssion of offences. 1In
Director of Enforcenent V/s. MC T.M Corporation Pvt. Ltd.
& Os. [(1996) 2 SCC 471] a two-Judge Bench' was to
consi dered whether mens rea is an essential ingredient in
the proceedi ngs taken under Section 23 (1) (a) of the
Forei gn Exchange Regulation Act. It was held that nens rea
is not an essential ingredient to establish contravention
under Sections 10 (10 and 23 (1) (a) of that Act. It is not
necessary in this case to broach further whether nens 'rea is
an essential ingredient for proving the conmm ssion of the
of fence under Sections 135 of the Act or Section 85 and 86
of the Gold (Control) Act since none has raised -such
contention. What is required to be considered is  whether
vol untary statenent, Ex. P-4 given by the -appellant
constitutes sole basis to prove the commission of the
of fence under Section 135 (1) (i) of the Act.

Deoman Upadhvaya’'s case (supra) relates to a statenent
recorded under Section 27 of the Evidence Act.. The
respondent therein was held to be a person accused of
of fence of commi ssion of crinme. The respondent subsequently
turned out to be the accused. Therefore, the Constitution
Bench held that person who gave the statement to the police
of ficer investigating into the offence and also gave
information leading to the discovery of the contraband, on
those facts. must be deemed to have surrendered hinself to
the police and that he being in the custody, gave the
statenment leading to discovery of incrimnating contraband
within the neaning of Section 27 of the Act. Accordingly, it
was held that the evidence was inadmssible. The ratio
therein has no application to the facts in this case.

In Sevantilal Karsondas Modi V/s. State of Mharashtra
& Anr  [(1979) 2 SCR 1160], a two-Judge bench concl uded on
the facts in that case that the statenment recorded of the
appel | ant -accused therein was hit by Section 24 of the
Evi dence Act for the reason that one of the accused tried
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along with the appellant was found to have sustained
grievous injuries while he was in custody of the police.
Mor eover, the house from which the contraband was recovered
was in joint possession of others along with the appellant.
This Court, therefore, drew the inference that the statenent
was not voluntary. This case also has no application to the
facts in the present case. Satbhir Singh's case also is not
of any help to the appellant. Therein, the confession was
recorded by a superior police officer questioning the
accused separately on several dates and ultimately it was
recovered at the end. Under those circumstances, it was held
that the confession was not voluntary. That case relates to
the prosecution for offences under Section 364 and 302 read
with Section 120-B, IPC. The ratio therein is equally
i napplicable to the facts in the present case.

It is seen that the contraband of 200 gold biscuits of
foreign marking concealed in @a wooden box and kept in the
pit in the conpound of the appellant was recovered at 9.00
a.m on Decenber 6, 1980 in the presence of Panch (nediator)
Wtnesses including P.W3. This is proved fromthe evidence
of PW 2, 3 and 5. There was nothing for PW3 to speak
f al sehood agai nst the appellant who is a friend of him PW2
and 5 also withstood  the grueling cross-exam nation. There
is nothing to disbelieve their evidence. The appellant
herein made statenment under Section 108 at 1 P.M on
December 6, 1980, i.e., after four hours. It is unlikely
that during that short period PW2 and 5 would have obtai ned
the retracted confession under Ex. P-4 in his own
handwiting running into 5 typed pages under. threat or
duress or prom se. No doubt the wealth of details by itself
is not an assurance of its voluntary character. The totality
of the facts and circunstances would be taken into account.
On a consideration of the evidence, the H-gh Court accepted
that Ex. P-4 is a voluntary and true confessional statenent
and accordingly it convicted the appellant of the offences.
It is seen that Ex. P-4 was given in furtherance of the
statutory conpul sion and the appellant nade statement in
unequi vocal terns admitting the guilt. It is seen that in
barkat Ranis case, this Court accepted the retracted
confessional statement and wupheld, —on that basis, the
conviction. In vallabhdas Liladhar’'s case and also in Rustom
Das’s case the retracted confessional statenent found basis
for conviction and in the latter the recoveries wererelied
as corroborative evidence. In Haroom Abdulla’s case, this
Court used the evidence of co-accused as corroborative

evi dence.

It is true that in crimnal law, as also in civi
suits, the trial Court and the appellate Court should
marshal the facts and reach conclusion, on facts. In a

crimnal case, the prosecution has to prove the guilt beyond
doubt. The concept of benefit of doubt is not a charter for
acquittal. Doubt of a doubting Thomas or of a weak mind is
not the road to reach the result. If a Judge on objective
eval uation of evidence and after applying relevant tests
reaches a finding that the prosecution has not provedits
case beyond reasonable doubt, then the accused is entitled
to the benefit of doubt for acquittal. The question then is:
whet her the |learned Single Judge of the H gh Court has
conmitted any error of law in reversing the acquittal by the
Magi strate. Not every fanciful reason that erupted from
flight of imagination but relevant and gernmane requires
tested. Reasons are the should of |aw. Best way to discover
truth is through the interplay of view points. D scussion
captures the essence of controversy by its appraisal of
alternatives, presentation of pros and cons and review on
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the touchstone of human conduct and all attending rel evant
circunstances. Truth and falsity are sworn enenies. Man may
be prone to speak fal sehood but circunstantial evidence wll
not. Falsity is counted fromman's proclivity to faltering
but when it is tested on the anvil of circunmstantia
evidence truth trans. On scanning the evidence and going
through the reasoning of the learned Single Judge we find
that the | earned Judge was right in accepting the
confessional statement of the appellant, Ex. P-4 to be a
voluntary one and that it could form the basis for
convi ction. The Magistrate had dwelt upon the controversy no
doubt on appreciation of the evidence but not in proper or
ri ght perspective. Therefore, it 1is not necessary for the
| earned Judge of the H . gh Court to wade through every
reasoni ng and give his reasons for his disagreenent with the
concl usi on reached by the Magistrate. On rel evant aspects,
the | earned Judge has dwelt upon in detail and recorded the
di sagr eenent wi'th the Magi strate and reached hi s
concl usions. ~Therefore, there is no illegality in the
approach ‘adopted by the |earned Judge. WE hold that the
| ear ned Judge was right inhis findings that the prosecution
has proved the <case based upon the confession of the
appel l ant given in Ex.P-4 under Section 108 of the Evidence
Act and the evidence of PW 2, 3 and 5. The prosecution
proved the case /'beyond doubt and the H gh Court has
comm tted on error of |aw

Section 135 provides that "w thout prejudice to any
action that nmay be taken under the Act", (enphasis supplied)
if any personis, inrelation to any goods in any way,
knowi ngly concerned in any prohibition inposed under the Act
for the tine being in force wth respect to such goods or
acqui res possession of any goods which he “knows " or has

reason to believe are liable to confiscation under Section
111, then he shall be liable to conviction under Sub-section
(1) thereof and shall be liable to punishment under

subsection (2) thereof. Simlarly, under the Gold (Control)
Act, which was in operation at the relevant tinme, whoever in
contravention of the provisions of that Act or order made
t hereunder, anong ot her things, ows or has in his
possessi on, custody or control any primary gold, is liable,
wi thout prejudice to any other action that may  be taken
under that Act, for punishnent of inprisonment prescribed
for the purpose. Under Section 86, whoever fails to make a
decl arati on enjoi ned under sub-section (12) of Section 16
wi t hout any reasonable cause, is liable +to punishnent of
i mprisonnent prescribed for the purpose. The offences are
proved fromthe evidence.

Having reached the finding that the appellant. has
conmtted the offences under Section 135 (1) (i) of the Act
and Section 85 (1) (a) and 86 of the Gold (Control) Act,
1968 we think that instead of being conmmtted tojail, the
appel l ant should be sentenced to pay fine of Rs. 10, 000/-
and Rs. 5,000/- respectively for the two aforenentioned
of fences, within 4 nonths fromtoday. In default, he shal
undergo inprisonment for a period of 2 nonths and 1 nonths
respectively which are directed to run consecutively.

The appeal is accordingly allowed to the above extent
of nodification and the sentences inposed by the Hi gh Court
stand nodified accordingly.




