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The respondent No.1 was the Principal of the appellant
society’'s college at Bangalore. He sent a letter on 2.12.1994
to the appellant stating that he-was unable to continue as

Principal of the College due to his ill-health. He therefore
requested the appellant " to accord necessary permssion to
take voluntary retirenent at the earliest and oblige". No

peri od of notice was nentioned by the respondent No.1l in

this letter. The appellant did not reply nor did it take any
action on the letter. On the other hand on 1.7.1995 the
respondent No.1 was requested by the appellant to visit six
institutions of the appellant at least once in three nonths and
to submt reports regardi ng ways and neans to i nprove the
acadeni ¢ standard of the institutions.

On 5.7.1995 the respondent No.1 submtted a second

letter of voluntary retirement to the appellant. It was saidin
the letter:

"I am severely hit by ill-health and
m sfortune. As a result, | have been

under goi ng bot h physi cal and nental agony,
since long tinme.

| do not wish to cause any problemto the
Soci ety or any individual".

For these reasons the respondent no.1l stated that he
wi shed to resign fromvarious posts held by himin the
appel | ant-society and to take voluntary retirenent as
Principal of the appellant’s college at Bangal ore and that he
" may kindly be permitted to take voluntary retirement at the
earliest".

A few days later, on 14.7.1995 the Board of Life
Menbers of the appellant with reference to the letters dated
2.12.1984 and 5.7.1995 sent by the respondent No. 1,
unani mously resolved to reconmend the acceptance of the
resi gnati on of the respondent No.1 fromthe various posts




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

and also to pernmt the respondent No.1 to take voluntary
retirement on nedical grounds from the post of Principal of
the Col | ege.

On 19.7.1995 the respondent No.1 resunmed his duties as
Principal. He says that he found that there was a | aw and
order problemin the college canpus with outsiders seeking
tointerfere with the Adnmissions Conmittee. According to
the respondent No.1, in order to take the situation under
control and also to respect the appeals fromstudents, their
parents, colleagues, and public at |large, he had resumed his
duties. He sent a letter on 19.7.1995 by facsimle to the
Board of Managenent of the appellant requesting that his
letter dated 5.7.1995 be kept in abeyance. That the letter
was received by the Board of Managenent is not in dispute.
But it was not considered when the Board of Managenent
nmet on the same day to consider-the reconmendati on of the
Board of Life Menbers relating to the respondent No.1' s
letter dated 2.12.1994 and 5.7.1995. The reason given for
not consi'dering the respondent No.1l's request dated
19.7.1995 was that " it did not establish that there has been a
mat eri al change in circunstances". It was resolved to accept
the reconmmendati ons of the Board of Life Menmbers in toto.

On 20.7.1995 the Chai rman, Board of Managenent
i ssued a nmenorandum to the respondent No.1 with reference
to his letters dated 2.12.1994 and 5.7.1995, stating that both
the Board of Life Menbers and the Board of Managenent
had resolved to accept the respondent No.1' s
resignation/voluntary retirenment and to relieve the
respondent No.1 fromhis services forthwi th. The
menor andum went on to state:
" In view of the resolutions passed by the
Board of Life Menmbers and Board of
Management, your further request dated 19th
July, 1995 for keeping the voluntary
retirement in abeyance has not been
consi dered. "

By anot her order passed on the sane day the Chairnan
transferred a senior grade |ecturer fromthe appellant’s
coll ege at Bel gaon to take over inmediately the post of
Principal of the Bangalore College in place of the
respondent No.1. The lecturer from Bel gaon assuned
charge as Principal in Bangalore on 22.7. 1995.

The respondent No.1 appeal ed agai nst the resol ution. of
the Board of Managenent before the Education Appellate
Tri bunal. Wiile the appeal was pending, the D rector,
Col | egi ate Education i ssued an order accordi ng approval to
the voluntary retirenment of the respondent No.1 as requested
by the appellant’s society. The appeal preferred by the
respondent No.1 was allowed on 19.2.1999 by the Education
Appel l ate Tribunal and the resolution dated 19.7.1995 was
guashed and the appellant was directed to continue the
service of the respondent No.1 and to release to himall the
benefits as if he were continuing in service. The appellant
chal | enged the decision of the Tribunal before the H gh Court
inits revisional jurisdiction under Section 115 of the Code of
Cvil Procedure. By its judgnent dated 26.5.2000, the High
Court rejected the revision application of the appellant and
confirmed the finding of the Tribunal. Aggrieved by the
deci sion of the Hi gh Court, the appellant has now approached
this Court.
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Two issues arise for determnation in this case. The
first: whether the appellant’s acceptance of the voluntary
retirement of the respondent No.1l. from service was validly
done. The second (which is dependent on the outcome of the
first) : whether the Educational Appellate Tribunal was
conpetent under the provisions of the Karnataka Education
Act, 1983 ( hereinafter referred to as the Act) to entertain the
appeal fromthe order accepting the resignation

The answer to the first question will turn on a

construction of Rule 50 (5) of the Triple Benefit Schene

Rul es ( hereinafter referred to as the Schenme). The Rule in
guestion pertains to voluntary retirenent of enployees of

ai ded educational Institutions on conpletion of 20 years of
qual i fying service on or after 16.1.1985. The benefit of
voluntary retirenment under Rule 50 (5) is subject to severa
condi tions. Set out below are those conditions which are

rel evant:

a) The enpl oyees shall give a notice of at |east 3
nonths in witing to the appointing authority.

b) The schene i's voluntary the initiative resting
with the enpl oyee hinsel f/ herself.

c) Govt. does not have the reciprocal right to
retire enpl oyees under the TBS.

d) XXX XXX XXX XXX
e) XXX XXX XXX XXX
f) XXX XXX XXX XXX
0) XXX XXX XXX XXX
h) A notice of |less than three nonths may be

accepted by the appointing authority in
deserving cases with the prior approval of the
aut hority conpetent to approve the said
appoi nt nent .

i) A notice of voluntary retirement may be
wi t hdrawn subsequently only with the
approval of the appointing authority and the
approval of the authority conpetent to
approval of appointment provided that the
request for such withdrawal is nmade within
the intended date of retirement and the

enpl oyee is in a position to establish that
there has been a material change in the

ci rcunst ances in consideration of which the
notice was originally given.

i) The voluntary retirement shall not becone
effective nerely on the ground that a notice to
that effect has been given by the enpl oyee

unless it is duly accepted by the appointing
authority. Such acceptance nmay be generally
given in all cases except those: -

(1) I n which disciplinary proceedings
are pendi ng or contenpl ated
agai nst the empl oyees for the
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i nposition of any of the major
penal ti es under the A A Code or

ot her rules prescribed as the case
be;

(ii) In which prosecution is
contenpl ated or nmay have been

| aunched in a Court of Law agai nst
t he enpl oyee.

k) Xxx XXX XXX XXX

) Oders pernitting the enployees to retire
under Rul e 50(5) shall not be issued unti
after the fact that he/she has put in a
qual i fying service of not less than 20 years,
has been verified in consultation with the
Accountant, General

n) The voluntary retirenent under this
schene may be ordered by the
Management only after specific prior
approval of the authority conpetent to
approve the appoi ntment for which

sel ection is made by the Managenent.

The Rul e speaks of two authorities, nanely, the
appoi nting authority ' of the enployee and the authority
conpetent to approve the appoi ntment of the concerned
enpl oyee. No particular formof giving the notice is
specified in the Rule except that it nust be inwiting and
shoul d be addressed to the appointing authority. As far as the
period of notice is concerned, a mnimmthree nonths’
period is specified subject to both the appointing authority
and the approving authority being satisfied that the
enpl oyee’ s case nerited a | esser notice period. |In other
words, as far as the authorities thensel ves are concerned they
cannot on their own curtail the notice period. Once the right
is exercised by the enpl oyee, he can withdraw the notice to
retire provided he;

i) makes a request to wi thdraw within the 'intended
date of retirenent’ and;

ii) isin a position to establish that thereis a materia
change in the circunmstances by reason of which

the notice to retire voluntarily had been given in

the first place.

If there is no such wthdrawal of notice, the request for
voluntary retirenent can be accepted under clause (j) subject
to two exceptions neither of which are relevant to this case.
Finally: an order of voluntary retirement can be passed by the
appoi nting authority subject again to the fulfillnent of two
pre-conditions under clauses (lI) and (m of the sub-rule: viz.
the specific prior approval of the approving authority and the
verification in consultation with the Accountant General that
the enpl oyee has put in a qualifying service of 20 years.

In answer to the first question, the | earned counsel for

the appell ant contended that under clause (j) of sub rule (5) of
Rul e 50 of the Schene, a notice of voluntary retirement is to
be generally accepted in the absence of a valid notice of
withdrawal. 1t is contended that the w thdrawal of the
respondents’ request of voluntary retirement was not in terms
of clause (i) in that it did not even claimany change in the
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circunst ances for which voluntary retirenent had been
sought by him

To our mind irrespective of the validity of the notice of
wi t hdrawal the appellants order accepting the respondents
request for voluntary retirenent cannot be sustained
primarily because the first notice given by the respondent on
2.12.1994 for voluntary retirenent could not be acted upon
As noted above, Rule 50(5) provides for a m ninmm
peri od of notice unless explicitly curtailed under clause (h) of
Rul e 50(5). The respondent had not specified an intended
date of retirement in the first notice. He had asked for
"perm ssion to take voluntary retirenent at the earliest’ but
there was no plea for curtailing the notice period. Therefore
in the context of Rule 50 (h), the "earliest" would have been
after three nmonths viz., 2nd March. The inportance of the
notice period liesin the fact that the retirement if accepted
woul d be effective on-the expiry of that period. However, no
action was taken by the appellant to retire the respondent No.

1 then.  ‘Onthe other hand, after the notice period expired, the
respondent. No.~1 was not only continued in service but

vested with additional obligations. The respondent No.1 did

not refuse nor did he protest this. He continued in service
wel | after the expiry of the first notice period. Both the
appel | ant and the respondent No. 1 by their conduct clearly
treated the first notice as infructuous and inoperative. Had the
appel l ant treated the first notice of retirenment as the operative
one, when the inpugned order of acceptance was issued, the
respondent No.1 would have been treated as retired with

effect fromthe expiry of the first notice period.

When the respondent No. 1 submitted the second notice

on 5.7.1995 no reference was made to the earlier notice dated
2.12.84. Besides there could not have been two applications

for voluntary retirement. By accepting the second

application on 5.7.95 the first application nmust in any event

be treated as having been superseded. The respondent No. 1's
letter dated 5.7.1995 was in fact (a fresh application for
voluntary retirenent. Here too the respondent No. 1 did not
specify the intended date of retirenent. He only requested

that he nmay be permitted to take retirenment 'at the earliest’.
The non specification of a date coupled with the fact that no
request was made for curtail nent of the notice period, neant
that the date of his voluntary retirenent could only be on or
after 5.10.95. During this period, the respondent No. 1 sent
the letter dated 19.7.95 requesting that the notice of voluntary
retirement dated 5.7.95 be kept in abeyance. This was not a
letter for withdrawing the notice. It was a request that the
noti ce may be kept in abeyance in the sense not considered

i medi ately thus postponing the intended date of retirenment.
Assunming that the letter dated 19.7.95 was a notice of

wi t hdrawal and that the appellant was right in discarding it,
nevert hel ess the appellant was bound to all ow the notice

period of three months calculated fromb5.7.95 to expire

before issuing an order accepting the notice. Admttedly the
appel l ant did not do that. They issued the inpugned order

wi thin 15 days.

The appell ant purported to treat the notice dated 5.7.95

as a continuation of the first notice dated 2.12.94 for the
pur pose of cal culating the notice period. They coul d not
have done that for the reasons stated earlier. The appell ant
not having waited for three nonths from5.7.95, the order
accepting the respondent No. 1's request for voluntary
retirement was prenmature and anmounted to unil ateral

curtail ment of the notice period by the appellant contrary to
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the Schene and nore particularly Rule 50 (5) (c) thereof.

The i nmpugned order cannot but be held to be bad.

There is a further reason for setting aside the inpugned
order. Under Rule 50 (5), as far as the respondent No. 1 was
concerned, the appointing authority was the appellant and the
approving authority was the State Governnent. The order of
acceptance coul d have been issued by the appellant on

20.7.95 only after obtaining the "specific prior approval" of
the State Governnent under clause (n) and after verification
of the respondent No. 1's eligibility in consultation with the
Account ant General under clause (m. Neither of these pre-
conditions had been fulfilled. The purported approval of the
State Governnent was nuch after the inmpugned order of
acceptance was passed. The verification with the Accountant
General has not been done at all

This brings us to the second question nanely whet her
the appeal by the respondent No.1 was mai ntai nabl e before
the Tribunal, the Tribunal was set up by the State
CGovernment under Section 96 of the Act for the purposes
of adjudicating appeals preferred under the Act. Section 94
which is the provision relating to appeals allows any teacher
or other enployee of ~a private educational institution who
has been di sm ssed, ‘renoved or reduced in rank to prefer an
appeal to the Tribunal within three nonths fromthe date of
the conmmuni cati on of 'such order. There-is no argunent that
the appeal of the appellant was barred by limtation. The
guestion then is - did the inpugned order of the appell ant
amount to a disnmissal or removal wi-thin the nmeani ng of
Section 94? The i mpugned order was, as held earlier, not
one under or in accordance with the Schenme. The appel |l ant
| ost sight of the fact that Rule 50 (5) was part of a schene
the express object of which was to benefit the enpl oyee and
not the enmployer. The elenent of voluntariness attaching to
the cesser of the respondent No.1's services when the
i mpugned order was passed was entirely |acking. The result
of the inpugned order was an i medi ate cessation of 'the
respondent No.1's services as Principal of the appellants’
col | ege dehors the Schenme. W have therefore no-hesitation
in holding that the inpugned order anobunted to a renoval
within the neaning of Section 94 of the Act and the
Respondent No. 1’ s appeal was, therefore, maintainable.

Ordinarily having reached this concl usion, we would
have nerely dism ssed the appeal, but having regard tothe
subm ssi ons nmade by counsel on either sides, we feel that it
woul d be nmore appropriate to nould the relief granted by the
H gh Court to the respondent. The respondent hinself had
decided to retire for conpelling personal reasons. |In fact, he
had been on long | eave prior to the second notice asking for
perm ssion to voluntarily retire. He had agreed to continue
for the time being at the instance of others in the interest of
the institution. The appellant has in the meantime repl aced
the respondent with another Principal who has been serving
for the last 7 years apparently to the satisfaction of the
appel l ant and without any conplaint. It is also not the
respondent’s case that the present incunbent is inconpetent
or has not discharged his duties during this period with
dedi cation and conmitment. On the other hand the
repl acenent of the present incunbent by the respondent
may, given the history of this litigation, create an
at nosphere of discord and confrontation, which would not
benefit the institution at all. It would, in the circunstances,
be in the interest of all the protagonists to allow the present
i ncumbent to continue while conpensating the respondent
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for the incorrect action taken by the appellant agai nst him

We accordingly dismss the appeal with the direction
that the respondent will not be reinstated in service but be
treated to have retired fromservice as indicated in the order
i mpugned before the Tribunal and the appellant shall pay to
the respondent a sumequivalent to three years’ salary as |ast
drawn by the respondent as Principal of the Coll ege by way
of compensation. Such paynment shall be nade wthin
ei ght weeks fromtoday. The appellant will also pay the
respondent the costs of this appeal assessed at Rs.5, 000/ -

( Rs. Five thousand only).

...... J.
(S. Raj endra Babu)

N B

(Ruma Pal)

J

(Bi sheshwar Prasad Si ngh)

26th April 2002




