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1) Leave granted.

2) Wet her the abolition of the post has been done in
good faith or whether it is a canmouflage to cover up and
conceal the real intention of weedi ng out the respondent
fromservice is the only question to be decided in this

appeal

BRI EF FACTS:

3) The respondent - her ei n-was appoi-nted as Accounts
Executive in the Haryana Bureau of Pubic Enterprises (in

short \ 021t he HBPE\ 022) on 16.07.1993. \While continuing so, his
services were ternm nated on 31.12.1994 on the ground that

the post of Accounts Executive has been-abolished.

According to the respondent-herein, the third appel | ant
applied for the post of Financial Adviser. Even though she
did not fulfill the prescribed requirenment of three years
experience after doing chartered accountancy, she had been
appoi nted as Financial Adviser and the respondent-herein

who was appoi nted as Accounts Executive was required to

report to her due to which she wanted himto work as her
personal staff. He did not carry out petty directions. Wen
he brought these facts to the notice of the Menber

Secretary, HBPE, he wanted himto resign the job. The

Menber Secretary and the Financial Adviser seened to have
different attitude and started planning to elinm nate him
Havi ng no ot her option, on 26.07.1994, he nade a
representation to the then Chief Mnister of Haryana. In the
meanwhi | e, the Financial Adviser \026 third appellant herein

| odged a fal se and basel ess conpl aint against himto the
Menber Secretary. Based on the conplaint of the Financia

Advi ser, a prelimnary inquiry was conducted. However, no
action was taken against himon the basis of the report of

the Inquiry Officer. But instead of taking any action, in
accordance with law, his services have been di spensed with
consequent upon the abolition of the posts of Accounts

Executi ves.

4) According to the respondent, there is no
justification for abolition of the posts of Accounts Executive
and it was done with a nalafide intention to dispense with

his services w thout any basis. Though two posts of

Accounts Executives were advertised, only one post was

filled up by appointing him Thus, according to him the

post was not abolished in good faith, but this was a device

to weed himout fromservice. Therefore, the order of

term nation on the ground of abolition of post is |liable to be
set aside.
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5) It is the case of Haryana Gover nment and HBPE
that the abolition of posts of Accounts Executives was not
done with mal afide intention or extraneous reasons.

According to them in January, 1994, it was felt that the
wor k of Bureau was not being perforned as per officia
requirements and it required restructuring of the staff vis-*-
vis the work | oad of the Bureau and it was observed that

the contribution of two posts of Accounts Executives,
especially, when there are two posts of Accountants were

not result oriented and the work could snoothly be carried

out on even wi thout the two posts of Accounts Executives.

It was further stated that the Accountants can send their

case directly to the Financial Advisor, who was the head of
the financial wing in giving advice regarding financial offers.
Consequently, two posts of Accounts Executives were

abol i shed and services of the respondent were terninated

as he was no | onger required.

6) Though™ a conpl aint was received fromthe Financia
Advi ser regardi ng m's-behavi our by the respondent-herein,
prelimnary inquiry was conducted into the allegations

made, but -no action was taken and the prelimnary inquiry

has no relevance with regard to the decision taken on the
abolition of the posts. The said decision was taken to
abol i sh the posts of Accounts Executives after obtaining

perm ssion of the government.

7) The Learned Single Judge of the Punjab and
Haryana High Court, after finding that the abolition of posts
of Accounts Executives have not been done in good faith but
only intended to get rid of the respondent-wit petitioner
herein, quashed the order dated 30.12.1994 abolishing the
posts of Accounts Executive and consequential termnation

of services of the wit petitioner. |Inthe sane order, the

| earned Judge issued direction for reinstatenent w th al
consequential benefits. The said order was chall enged by

the CGovernment of Haryana, HBPE as well as Sm. Kiran

Lekha Walia, Financial Adviser, HBPE in Letters Patent

Appeal No. 163 of 1999. The Division Bench, by inpugned
order, accepted the conclusion arrived at by the | earned

Si ngl e Judge and finding no merit in the appeal disnissed

the sane with no order as to costs. - Questioning the order

of the Hi gh Court, the appellants have filed the above

appeal by way of special |eave.

8) We have heard M. P.N. Msra, |earned senior
counsel , appearing for the appellants and M. M K Dua

| earned counsel, appearing for the respondent.

9) As observed earlier, we have to find out whether the
abolition of posts of Accounts Executive has been-done in
good faith or whether it is a canouflage to cover up and

send out the respondent-herein from service.

10) Bef ore proceeding to ascertain the answer for the
above question, it is useful to refer to the appoi ntnment order
of the Government of Haryana dated 13.07.1993 wherein

the respondent-herein was appoi nted as Accounts Executive

in HBPE. Among the other terns, clause 2 of the said order

is relevant which reads as under: -

\023This of fer of appointnent is purely agai nst tenporary post
which is liable to be abolished at any time and carries no
prom se of subsequent permanent enploynment. No of fer of

per manent vacancy can be made to him at present.

Consequently his services can be term nated w thout notice
whenever there is no vacancy agai nst which he can be
retained.\ 024

It is clear that the respondent-herein was appointed purely
agai nst tenporary post and it is liable to be abolished at any
time. The said clause makes it clear that the post has no
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assurance or promise for a permanent enploynent. It also
makes it clear that his services can be ternminated without
noti ce whenever there is no vacancy agai nst which he can be
retained. Now, with this background, let us consider the | aw
laid down by this Court with regard to power of the
CGovernment in abolishing tenporary/ pernmanent post.

i) M Rananatha Pillai vs. The State of Kerala and

Anot her, (1973) 2 SCC 650, a Constitution Bench of this

Court held as under:

\02323. A post may be abolished in good faith. The order
abol i shing the post nmay lose its effective character if it is
established to have been nade arbitrarily, mala fide or as a
mask of sone penal action within the nmeaning of Article
311(2).\024

ii) Shri Kedar Nath Bahl vs. The State of Punjab and

O hers, (1974) 3 SCC 21, a three-Judge Bench of this Court
held in para 11 as under

\ 023\ 005 V005 \005.1f, in the interest of the Administration, the
temporary post is abolished, the question as to what were

the personal relations between the appellant and his

superiors was irrelevant. Mreover, all that the appellant has
been able to say is that his i mediate superiors in the
Department were with the action of his imedi ate superiors

but the action of the Governnent. The decision to

di scontinue the post was the decision of the Governnent and

it is not alleged in the Wit Petition that in taking this
deci sion the Governnment acted mal afide. W, therefore, agree
with the Hi gh Court that there is no substance in the

al l egation that the post was di scontinued or abolished in
order to punish the appellant.

i) State of Haryana vs. Shri Des Raj Sangar and

Anot her, (1976) 2 SCC 844, this Court, in para 8, has held:

\ 023\ 005. \005 \005 The fact that the post to be abolished is held by a
person who is confirmed in that post and the post which is

not abolished is held by a person who is not permanent

woul d not affect the legality of the decision to abolish the
forner post as long as the decision to abolish the'post is
taken in good faith.\024

iv) Dr. N.C. Singhal vs. Union of India and Qthers, (1980)
3 SCC 29. Simlar issue was considered in detail. Accepting
the stand of the Government of India in abolishing the post,
this Court held thus:

\02318. \ 005 \005 \005 The need for the post of the requirenments of
the hospital, or the need for an ad hoc or additiona
appointnent is a matter which the Government is competent

to decide and in the absence of requisite material the Court
cannot interpose its own decision on the necessity of

creation or abolition of posts. Wiether a particular post is
necessary is a matter dependi ng upon the exigenci es of the
situation and adm nistrative necessity. The Governnent is a
better Judge of the interests of the general public for whose
service the hospitals are set up. And whether a hospita
catering to the needs of general public providing nedical
relief in different specialities has need for a particular post in
a particular speciality would be better judged by the
Government running the hospital. If Governnent is a better
judge it rmust have the power to create or abolish the posts
dependi ng upon the needs of the hospital and the

requi renents of general public. Creation and abolition of
posts is a matter of Governnent policy and every sovereign
Governnment has this power in the interest and necessity of

i nternal administration. The creation or abolition of post is
di ctated by policy decision, exigencies of circunstances and
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adm ni strative necessity. The creation, the continuance and
the abolition of post are all decided by the Governnment in the
i nterest of administration and general public (see M
Ramanatha Pillai v. State of Kerala.) [1974] 1 S.C. R 515 at
520. The Court woul d be the | east conmpetent in the face of
scanty material to decide whether the Governnent acted
honestly in creating a post or refusing to create a post or its
decision suffers frommala fide, |egal or factual.\024

V) In the recent decision - Avas Vikas Sansthan and
Anot her vs. Avas Vi kas Sanst han Engi neers Assn. and

O hers, (2006) 4 SCC 132, analyzing all earlier decisions, this
Court has concl uded:

\02359. It is well settled that the power to abolish a post which
may result in the hol der thereof ceasing to be a Governnent
Servant has got to be recognized. The neasure of econony

and the need for stream ining the admnistration to nmake it
nore efficient may induce any State Government to make
alterations in the staffing pattern of the civil services
necessitating either the increase or the decrease in the
nunber of posts or abolish the post. In such an event, a
Depart ment _whi-ch was abol i shed or abandoned wholly or
partially for want of funds, the Court cannot, by a wit of
mandanus, direct the enployer to continue enpl oying such
enpl oyees as have been disl odged.\ 024

11) We summari ze the power of governnent in abolishing a
post and role of the court for interference:

a) the power to create or abolish a post rests with the
gover nnment ;

b) whet her a particular post i's necessary is a matter
dependi ng upon the exigencies of the situation and

adm ni strative necessity;

c) creation and abolition of postsis a matter of
government policy and every soverei gn governnent

has this power in the interest and necessity of

i nternal adm nistration;

d) creation, continuance and abolition of posts are al
deci ded by the governnment in the interest of

adm ni stration and general public;

e) the court would be the | east conpetent in the face
of scanty material to deci de whether the governnent

acted honestly in creating a post or refusing to

create a post or its decision suffers frommalafide,

| egal or factual

f) as long as the decision to abolish the postis taken
in good faith in the absence of material, interference

by the court is not warranted.

12) Wth the above principles, |et us consider whether the

abolition of the posts of Accounts Executives are justified and
consequential order of term nation termnating the
respondent-herein fromthe said post is sustainable.

13) The main grievance of the respondent herein-was that
since he was also equally qualified as that of Financia

Advi ser, appellant No.3 herein, she was not in favour  of
continuing himin HBPE as Accounts Executive. The other
grievance was that appellant No.3 used to humliate by
insulting him According to him instead of taking any action
agai nst hi munder the service Rules, his services have been

di spensed with by abolishing the post of Accounts Executive.

In other words, it is his specific case that the abolition of post
of Accounts Executive was done with a mala fide intention to

di spense with his service without any basis. The materials

pl aced before the H gh Court as well as this Court show that
HBPE as well as the Financial Adviser denied those

allegations. In the light of the conmplaint, allegations and
counter allegations, we verified the rel evant records which are
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avai l abl e in the paper book. The first conplaint (Annexure R1)
dated 15.09. 1993 shows that there was some

m sunder st andi ng between the Accounts Executive and

Fi nanci al Advi ser, however, scrutiny of the said conplaint
clearly shows that only Personal Assistant to Financial Adviser
was responsible for the alleged m sbehaviour. In the

conpl aint, Accounts Executive has specifically stated, \023The
P. A. attached to the F. AL grossly nisbehaves and uses foul and
abusi ve | anguage on the instigation of the F.A\024 W also
perused the letter of the Menber Secretary, HBPE dated
21.09.1993 addressed to the Accounts Executive and

subsequent correspondence which are available in the appea
paper book. As observed earlier, though certain

m sunder st andi ng arose between the Accounts Executive and

the Financial Adviser, it is.inpossible to believe that for this
reason the Government abol ished the post of Accounts

Executive and consequently termnated the service of the
respondent. herein.

14) Learned senior counsel appearing for the appellants, by
pl aci ng relevant materials, submtted that taking note of |esser
activities of HBPE and after assessing the work load as well as
sanctioned staff and after full deliberations by responsible
officers, it was recommended to the Governnment for abolition

of two posts of Accounts Executives. On accepting the
recomendati ons of 'the Committee constituted by HBPE, the
Covernment passed an order according sanction to abolish

two tenporary posts of Accounts Executives sanctioned for

HBPE from 31.12.1994 (A/N) vide order dated 30.12.1994
(Annexure R-13). The said Governnent Order was issued in

the nanme of CGovernor of Haryana and with the concurrence of

Fi nance Departnent. Based on the said decisionof the
CGovernment and in view of Condition No.2 of the appoi nt nment
letter of the respondent bearing No. 2/8/88-Estt-1 dated

13. 07.1993, his services has been termi nated from 31, 12. 1994
(AN). I n paragraph supra, we already referred to Condition
No. 2 of the appointment order which nakes it clear that the
appoi nt nent of the respondent was fully against tenporary

post and the sane is liable to be abolished at any tine and

wi t hout notice. In such circunstances, we are unable'to

accept the claimof the respondent that there was no bona fide
in termnating his service and the Hi gh Court has conmitted

an error in accepting the said claim

15) It is also relevant to point out that by office order dated
05. 08. 1994 HBPE has ear mar ked vari ous types of

wor ks/ subj ects to be handl ed by Financial Adviser, 3rd
appel | ant herein, and Accounts Executive, respondent herein

A perusal of the said office order, filed as Annexure R-7 in the
appeal paper book, clearly demarcates various types of work to
be handl ed by the Financial Advisor and the Accounts

Executive. Learned senior counsel appearing for the
appel l ants has al so brought to our notice various mnutes of
the neetings and the ultinmate decision by HBPE for pruning
their staff considering | ess work | oad and present position of
the staff sanctioned. Proceedings dated 12.01.1994 ( Annexure
R-3) shows that in order to assess the work | oad and present
position of the staff sanctioned for the HBPE a neeting of the
of ficers of the Bureau was held by the Chairnman, HBPE on

11.09. 1994 in which the Menber Secretary, Personne

Advi ser, Financial Adviser and Assistant Research Oficer of
HBPE were participated. In the said nmeeting, the Chairman

felt that the work of the Bureau was not being perforned as

per its nmandate and suggested sonme restructuring of staff vis-
‘-vis the workload of the Bureau. He further observed that
when there are three professional posts to handle the financia
af fairs, Managenent Affairs and Personnel Affairs of all the
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State Public Enterprises then there was no necessity of having
two posts of Accounts Executives having the simlar
qualifications and experience as the Financial Adviser. It was
al so suggested that in the next officers\022 |level neeting, the
conplete restructuring of staff vis-‘-vis officers oriented
nature of work of the Bureau and sanctioned staff may be put
up with details. Thereafter on 11.04.1994 (Annexure R-4), a
neeting was held. The mnutes of the neeting shows that the
details of the sanctioned staff, work |oad and re-structuring
was discussed in detail. It further shows that the instructions
on economy in expenditure issued by the State Gover nnent
fromtime to time were also brought to the notice of the
Chai rman for which he desired that these should al so be nmade
applicable for the staff of the Bureau. The Chairman had al so
made cl ear that the Bureau should not have excess staff as
conpared to the work 1oad. ~I'n the said neeting while
assessing the work1oad and staff in the Financial Wng, it was
observed that the contribution of two posts of Accounts
Executives especially when there are two posts of Accountants
was not result oriented and the work can snoothly be carried
on even wthout the two posts of Accounts Executives. The
Chai rman desired that Ms/ HBPE shoul d assess the work | oad
and the staff strength of Finance and Accounts Wng and
di scuss in detail in the next officers level neeting. It is also
rel evant to point out that before taking final decision; the
respondent herein by letter dated 26.07.1994 nade a
conpl aint to Hon\ 022bl e the Chief M nister of Haryana about his
difficulty in working as an Accounts Executive w th HBPE
whi ch is annexed as Annexure R-5. The conpl ai nt  makes it
clear that the Accounts Executive had some grievance agai nst
the Menber Secretary and the Financial Advisor regarding the
di stribution of work. Further materials placed show that on
the basis of the conplaint, a prelinminary enquiry was
conducted and ultimately no action was taken based on the
same. Finally, as stated earlier, after getting all the required
details regarding the work | oad and sanctioned staff of HBPE
and on the basis of the report of the Commttee, a decision
was taken by the Chairman that there was no requirenent for
two posts of Accounts Executives and can be abol ished
wi thout affecting the work of the Bureau. Based on the said
deci sion, the CGovernment while accepting the sane accorded
sanction to abolish two tenporary posts of Accounts
Executives sanctioned earlier. In those circunstances, it is
i npossi ble to accept the stand of the respondent herein that
the posts of Account Executives were abolished in order to
terminate himfromthe said service. W are of the view that
the H gh Court has conmitted an error in accepting the claim
of the respondent herein
16) Rej oi nder affidavit filed on behalf of the HBPE before this
Court clearly shows the various steps taken by the Committee
and the ultimate decision of the Chairman for reduction of the
staff strength. It is specifically stated in the reply that in
accordance with the instructions of the Governnent, the
requi renent of posts for HBPE has been reviewed fromtime to
time and various posts have been abolished even after the
decision to abolish two posts of Accounts Executives. The
i nformati on about the abolition of the various posts given in
the rejoinder affidavit dated 20.07.2005 is rel evant which
reads as under:
S. No.
Nanme of the Post
No. of posts
Date of abolition

1
Accounts Executive
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2
31.12.1994
2.
Seni or Research O ficer
1
29.6.1999
3.
Assi stant Research O ficer
1
28. 8. 2000
4.
Asstt. District Attorney
1
1. 3.2000
5.
Comput er QOper at or
1
1.6.2001
6.
JSS/ St eno Typi st
4
31.12.94/22.10. 2001
7.
Cerk
1
22.10. 2001
8.
Peon
4
31.12.94/22.10. 2001
9.
Per sonnel Advi sor
1
14.5. 2004
10.
Account ant
1
14.5. 2004
It is clear fromthe materials placed in the rejoinder affidavit
that the Government of Haryana has been naki ng ear nest
efforts to control its non-planned expenditure. The rejoinder
affidavit al so shows that due to various efforts including the
action taken by the HBPE non-pl anned expenditure has been
substantially reduced. In the light of the particulars
furni shed, we are of the opinion that the decision to abolish
the posts of Accounts Executives was taken on the basis of the
overal |l assessnment of the work | oad and staff requirenent of
the Bureau and the sane was finally approved and sancti oned
by the Governnent and consequent to the said decision, the
service of the respondent herein was term nated. W hold that
the entire action was taken in good faith and there-is no
substantial material to arrive at a conclusion that the abolition
of the post was due to revenge agai nst the respondent  herein.
17) In the light of the above discussion, we are unable to
accept the conclusion arrived at by the Hi gh Court and we are
in agreenent with the decision taken by the Bureau and the
Covernment. Consequently, the orders passed by the High
Court in L.P.A No. 163 of 1999 dated 16.03.2004 and in
C.WP. No. 442 of 1995 dated 29.01.1999 are set aside. The
appeal is, accordingly, allowed. There shall be no order as to
costs.




