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C. K. THAKKER & P. SATHASI VAM

JUDGVENT:
JUDGMENT

(Arising out of SLP(c) Nos. 11599 of 2006)
C. K. Thakker, J.

1. Leave granted.

2. The ‘present appeal is filed against
the judgnent and order passed by the Hi gh
Court of Judicature at All ahabad (Lucknow
Bench) on February 24, 2006 in Wit Petition
No. 484 (S/B) of 2000.

3. Necessary facts giving rise to the
appeal are that the respondent herein was
serving with the appellant- U-P. State Sugar
Corporation Ltd. (\023Corporation\024 for short) as
Resi dent Engineer at the Head O fice of the
Corporation at Lucknow. On January 13, 2000,
a show cause notice was issued to himstating
therein that a work was allotted toMs Gupta
& Co., Dehradoon for construction of
residential houses in Saharanpur.. The
Contractor had given two Fi xed Deposi t

Recei pts (FDRs) towards the security for the
work to be done. The details of FDRs were
given in the notice. It was alleged that the
Corporation suffered | oss of Rupees one | akh
due to lack of precaution, irregularity, gross
negl i gence and carel essness by the respondent.
The respondent was, therefore, called upon to
submit explanation within three days why

di sciplinary action should not be taken
against him On January 15, 2000, the
respondent subnmitted his reply denying the

al | egations and contending that he had not
conmitted any illegality and there was no
justification to ask for his explanation. The
Corporation was not satisfied with the reply
filed by the respondent and decided to hold
departrental inquiry against him On January
31, 2000, therefore, show cause notice was

i ssued to the respondent for the | osses caused
to the Corporation due to negligence and

carel essness on the part of the respondent.

It may be noted at this stage that the
respondent retired on attaining the age of
superannuation (60 years) on the sane day,

i.e. January 31, 2000. According to the
respondent, since he retired fromservice on
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January 31, 2000, no proceedi ngs could have
been initiated agai nst him and i ssuance of
show cause notice which was received by him
after office hours at 6.45 p.m on January 31
2000 was illegal as there was no relationship
of enpl oyer and enpl oyee between the
Corporation and him He, therefore, filed a
wit petition in the H gh Court of Allahabad
at Lucknow Bench on April 11, 2000. |In the
petition a prayer was made for quashing
charge-sheet and departnental proceedings.
During the pendency of the petition, however,
two orders cane to be passed agai nst the
respondent on March 24, 2001 and April 26,
2005. By the first order of March 24, 2001,
an anount of Rupees one | akh was ordered to be
recovered fromthe respondent as the
Corporation suffered l'oss of the said anpunt
whi ch was ordered to be adjusted fromthe
gratuity ‘of 'the respondent. By the second
order dated April 26, 2005, an amount of

Rs. 73, 235-50ps whi ch was = portion of the
amount of Rs.1,46,471.00ps was directed to be
recovered as | oss had been caused to the

Cor poration due to negligence of the
respondent. The respondent sought anmendnent in
the petition and chal |l enged t he above two
orders as well.

4. The ‘Hi.gh Court, by the inpugned order,
allowed the wit petition holdlng that the
order dated January 31, 2000 conmenci ng

di sciplinary inquiry against the wit
petitioner was illegal as he had retired on
that day. No proceedi ngs, hence, could have
been initiated against him Consequently,
orders passed in 2001 and 2005 coul d not have
been nade and they were |liable to be quashed.
The Corporation was directed to pay to the wit
petitioner all the benefits of gratuity, |eave
encashrment and ot her dues payable to himw th
interest @8% p.a. fromthe date of retirenent
till the date of actual paynent. Being
aggrieved by the order passed by the High
Court, the Corporation has approached this
Court.

5. On July 28, 2006, notice was issued by
this Court. Since contenpt proceedi ngs were
initiated by the wit petitioner in the
nmeanti me, who succeeded before the Hi gh Court,
this Court stayed those proceedi ngs. Counter-
affidavit and affidavit-in-rejoinder were filed
thereafter and the matter was ordered to be

pl aced for final hearing. That is how the
matter has been pl aced before us.

6. We have heard the | earned counsel for
the parties.
7. The | earned counsel for the appellant-

Cor porati on contended that the H gh Court was
whol Iy wong in quashing departnenta
proceedi ngs and consequential orders passed by
the authorities which were legal, valid and in
consonance with law. It was submtted that
show cause notice was issued on January 13,
2000 well in tine before the wit petitioner
retired asking for an explanation as to why
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proceedi ngs shoul d not be initiated agai nst
him It was further submitted that even

char ge-sheet was issued on January 31, 2000
and it was within power of the Corporation to
i ssue such charge-sheet and the Hi gh Court
ought not to have set aside the inquiry
proceedi ngs and consequential orders. It was
urged that it is settled |law that rel ationship
of enpl oyer and enpl oyee continues to remain
so long as all retiral benefits have not been
paid to the enpl oyee. Since the anount of
gratuity, |eave encashnent and ot her

pensi onary benefits were yet to be paid to the
enpl oyee, the tie continued and proceedings
initiated against the wit petitioner were in
accordance with | aw and shoul'd not have been
interfered with. That apart, under the U P
State Sugar Corporation Ltd. CGeneral Service
Rul es, 11988 (hereinafter called \023the Rul es\024),
such proceedi ngs coul d have been initiated
even after _an enpl oyee has retired since they
related to the recovery of |osses caused to
the Corporation by the respondent-enpl oyee.
Since the present proceedi ngs were for
recovery of |oss caused to the Corporation
such an action coul d have been taken under the
Rul es and the Hi gh Court was w ong in holding
that the proceedings could not have been hel d.
Finally, it was submitted that it was the case
of the Corporation that because of acts and

om ssi ons of the respondent-enpl oyee, |oss had
been caused to the Corporation. Wen the
amount of | oss was sought to be recovered from
the enpl oyee, the Hi gh Court ought not to have
exerci sed discretionary and equitable
jurisdiction under Article 226 of the
Constitution and on that count also, the

i mpugned action deserves to be set aside. On
all these grounds, it was submitted that the

i mpugned order of the High Court is liable to
be set aside and the wit petition filed by
the wit-petitioner should be ordered to be

di sm ssed by all owi ng the appeal

8. The | earned counsel for the
respondent, on the other hand, supported the
order of the Hi gh Court. He submitted that

the date of issuance of show cause notice was
totally irrelevant. Charge-sheet was issued
only on January 31, 2000 and a findi ng was
recorded by the H gh Court that it was

recei ved by the respondent after office hours
of January 31, 2000. By the tine, the tie was
br oken and there was no rel ati onship of

enpl oyer and enpl oyee between the Corporation
and the wit-petitioner. No departnenta
proceedi ngs, therefore, could have been
initiated against the wit-petitioner and they
were liable to be quashed. Wen the
proceedi ngs were without jurisdiction, orders
passed in 2001 and 2005 which were
consequential, were obviously wi thout power,
authority or jurisdiction on the part of the
Corporation in passing them The H gh Court
was, therefore, fully justified in quashing
those orders also. Since the order passed by
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the High Court is legal, valid and proper, it
calls for no interference by this Court and
the appeal deserves to be dism ssed.

9. Fromthe facts noted above, it is
amply clear that two orders which were passed
agai nst the respondent-enpl oyee related to
recovery of certain anount fromthe
respondent - enpl oyee on the ground that there
was carel essness, negligence or om ssion on
his part in the discharge of his duties which
resulted in loss to the Corporation. By the
order dated March 24, 2001, an anmount of
Rupees one | akh which was financial |oss
suffered by the Corporation was ordered to be
adj usted against the gratuity of the enployee.
Li kewi se, by order dated April 26, 2005, an
amount of Rs.73,235.50 p. [= of

Rs. 1, 46,471.00] was ordered to be adjusted
agai nst the anmpunt of gratuity and encashnent
of earned |l eave which was al so the financia

| oss suffered by the Corporation as a result
of negligence of the respondent. It is in the
light of the above facts that we have to

consi der whet her such an-action could have
been taken agai nst 't he respondent - enpl oyee by
t he appel | ant - Cor por ati on.

10. The | earned counsel for the appell ant
is right when he submitted that show cause
noti ce was issued to the respondent-enpl oyee
on January 13, 2000 when he was very much in
service. The respondent subm-tted his

expl anati on on January 15, 2000 whi ch was not
found to be satisfactory. A regular show
cause notice was, therefore, issued by the

Cor poration on January 31, 2000 and was served
upon the respondent - enpl oyee on the sane day.
The notice was al so sent by registered post

whi ch was received by the enpl oyee on February
11, 2000. But it is clear fromthe docunents
that show cause notice was issued and replied.
A regul ar show cause notice as to departnenta
inquiry was al so served upon the respondent-
enpl oyee on the last day of his service which
was January 31, 2000. In our opinion
therefore, it could not be said that the
proceedi ngs had been initiated against the
respondent - enpl oyee after he retired from
servi ce.

11. Now it is well settled that retira
benefits are earned by an enpl oyee for |ong
and meritorious services rendered by hiniher.
They are not paid to the enpl oyee gratuitously

or merely as a matter of boon. It is paidto
hi m her for his/her dedicated and devoted

wor k.

12. In Garnent C eani ng Wrks, Bonbay v.

Wkmen, AIR 1962 SC 673, the rel evant cl ause of
the Gratuity Scheme provided that if a workman
was di sm ssed or di scharged for m sconduct
causing financial |oss to the enpl oyer,
gratuity to the extent of |oss should not be
paid to the workman concerned. It was contended
on behal f of the enployer that the retrenchnent
benefit and gratuity were payable to the

enpl oyee for his long and meritorious services
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and if he was dism ssed by m sconduct, he would
not be entitled to claimretrenchment benefits
or gratuity and the benefits could be denied to
hi m

13. Dealing with the argunment and the
basi s of payment of gratuity, this Court,
speaki ng t hrough P.B. Gaj endragadkar, J. (as
Hi s Lordship then was), said:

\0235. On principle if gratuity is earned
by an enpl oyee for |ong and

meritorious service it is difficult to
under stand why the benefit thus earned
by I ong and neritorious service should
not be available to the enployee even
though at the end of such service he

may have been found guilty of

m sconduct which entail s his

dismssal. Gatuity is not paid to the
enpl oyee gratuitously or nerely as a
matter of boon. It is paid to himfor
the service rendered by himto the

enpl oyer, and when it is once earned

it is difficult to understand why it
shoul d necessarily be denied to him

what ever may be the nature of

m sconduct for his dismssal. Then, as
to the definition of retrenchnent in

the Industrial Disputes Act, we are

not satisfied that gratuity and
retrenchnent conpensation stand

exactly on the sane footing in regard

to the effect of mi sconduct on the

ri ghts of workmen. The rule of the

provi dent fund scheme shows not that

the whole provident fund is denied to
the enpl oyee even if he is dismssed

but it nerely authorises certain
deductions to be nmade and then too the
deductions thus made do not revert to
the enpl oyer either. Therefore we do

not think that it would be possible to
accede to the general argunment that in
all cases where the service of an

enpl oyee is term nated for m sconduct
gratuity should not be paid to him It
appears that in award which framed
gratuity schemes sonetines sinple

m sconduct is distinguished from gross

m sconduct and a penalty of forfeiture

of gratuity benefit is denied in the
latter case but not in the former, but
latterly industrial tribunals appear
generally to have adopted the rule

which is contained in clause (ii)(b)

of the present schenme. If the

m sconduct for which the service of an
enpl oyee is term nated has caused
financial 1oss to the works, then

before gratuity could be paid to the

enpl oyee he is called upon to

conpensate the enpl oyer for the whole

of the financial |oss caused by his

m sconduct, and after this

conpensation is paid to the enpl oyer

if any balance fromthe gratuity




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 13

cli nbabl e by the enpl oyee remains that
is paid to him\024. (enphasis supplied)

14. In Calcutta Insurance Co. Ltd. v.

Wor krmen, (1967) 2 SCR 596, this Court

consi dered the concept of gratuity. It referred

to Garnent C eaning Works and ot her cases. It

noted that the opinion expressed in those cases

was that gratuity was earned by an enpl oyee for

\ 023l ong and neritorious service\024 and consequently
it must be given to himeven though at the end

of such service, he may have been found guilty

of m sconduct entailing his dismssal

15. The Court then said;
\023In principle, it is difficult to
concur in the above opinion. Gatuity
cannot be put on the sane |evel as
wages. We are-inclined to think that

it is paidto a worknman to ensure good
conduct through out the period he
serves the enployer. "Long and
nmeritorious service" nust nean | ong
and unbroken period of service
neritorious to the 'end. As the period
of service nust be unbroken, so mnust
the continuity of neritorious service
be a condition for entitling the
workman to gratuity. If a workman
conmits such m sconduct as causes
financial loss to his employer, the
enpl oyer woul d under the general |aw
have a right of action against the
enpl oyee for the | oss caused and
maki ng a provision for w thholding
payment of gratuity where such | oss
caused to the enpl oyer does not seem
to aid to the harnoni ous enpl oynent of
| abourers of workmen. Further, the

m sconduct may be such as to underm ne
the discipline in the workers - a case
in which it would be extrenely
difficult to assess the financial |oss
to the enployer.\024 (enmphasis supplied)

16. In M Narasi mhachar v. State of
Mysore, AR 1960 SC 247, an anount of

Rs. 5,215/ - was deducted from pension of the
Government servant. The action was chal |l enged
by the enpl oyee. Considering the rel evant
provi sions of the Rules, this Court held that
the CGovernment had reserved to itself the

right to order the recovery from pension and
conpassi onate al | owances of the CGovernnent
servant of any anmpunt on account of | osses
found to have been caused to Governnent by
negl i gence or fraud of such officer during his
servi ce.

17. Again, in Jarnail Singh v. Secretary,
Mnistry of Home Affairs & Ors., (1993) 1 SCC
47 JT 1992 Supp SC 489, this Court considered
the provisions of Central Civil Services
(Pension) Rules, 1972. The definition of

\ 021pensi on\ 022 included gratuity under Rule 3.
Rule 9 conferred on the President power to
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wi t hhol d or w thdraw pension in certain
circunstances. An order was passed agai nst an
enpl oyee wi t hhol di ng pension and the entire
amount of death-cumretirement gratuity

ot herwi se adm ssible to him The direction
was gi ven on account of serious irregularities
found to have been conmmtted by the workman.
The wor kman chal | enged that order
unsuccessful ly and thereafter approached this
Court. His contention was that an amount of
gratuity could not have been w t hhel d.

18. Negativing the contention, this Court
held that the power to withhold gratuity was
conferred on the President and such action
could not be said to beillegal. It was ruled
that the Government could adjust its dues

agai nst the anount of death-cumretirenent
gratui ty otherwi se payable to Governnment
servant.

19. I'n State of Uttar Pradesh v. Brahm
Datt Sharma & Anr., (1987) 2 SCC 179.: JT 1987
(1) SC 571, this Court held that it was open
to Government to reduce, forfeit, w thhold or
recover pension, after affording hearing to
the affected person, on ground of

unsati sfactory service based on proved

findi ngs of serious misconduct or causing
pecuniary |oss to the Governnent. Such
proceedi ngs can be initiated even after
retirement for m sconduct, negligence or
financial irregularity. \Were Governnent
servant was found guilty of m sconduct or
negligence resulting in financial loss to the
CGovernment, it was conpetent to the Government
to direct reduction in pension.

20. Interpreting Article 470 of U P. Cvi
Service Regul ations, this Court observed that
the said provision stated that full pension
woul d not be awarded as a matter of course to

a CGovernment servant on his retirement. It
was awarded to himif service rendered by him
was satisfactory. 1In case of absence of

\ 021t horoughl y sati sfactory\ 022 service, the
authority was conpetent to reduce the anount
of pension. Referring to Deoki nandan Prasad v.
State of Bihar, 1971 Supp SCR 634, State of
Punjab v. KR FErry, (1973) 2 SCR 405 and D. S
Nakara v. Union of India, (1983) 2 SCR 165,
the Court held that pension was not a \02lbounty\ 022
and an enpl oyee was entitled to pensionary
benefits, but proceeded to state that a

CGover nment enpl oyee woul d earn pensi on by
rendering long and efficient service.

Consi deri ng Narasi mhachar, the Court held that
the enpl oyer had right to reduce pension of an
enpl oyee if services rendered by himwere
found to be unsatisfactory. Only thing is that
in such cases before taking any action
principles of natural justice nmust be

observed

21. In State of Maharashtra v. MH
Mazundar, (1988) 2 SCC 52 : JT 1988 (1) SC
432, the Court held that departmental inquiry
can be instituted agai nst a Government servant
after superannuati on and pensi on can be
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reduced on proved charges of m sconduct,
negligence or financial irregularity conmtted
during the period of service. Follow ng

Nar asi mhachar and Brahm Datt Sharma, and

di stingui shing B.J. Shelat v. State of

Gujarat, (1978) 2 SCC 202, the Court held that
when financial |oss was caused to the
CGovernment by any act or omnission on the part
of its enployee, the purpose of inquiry was
not to inflict any punishrment, but to
determ ne the pension of an enpl oyee. Such an
action, in our view, can be taken so that the
Government may not have to suffer financially.
22. Ref erence was al so nmade to a | eading
decision in Union of India & Os. v. K V.
Jankiraman & Ors., (1991) 4 SCC 109 : JT 1991
(3) SC 527. In Jankiranman, the question which
cane up for consideration before this Court
related to pronotion of an officer and
adopti on ‘of '\ 023seal ed cover procedure\024. It was
hel d t hat considerati on of case of an enpl oyee
for pronotion could not be w thheld nerely on
the ground of pendency of any departnenta
inquiry/crimnal investigation against him

It could, however be resorted to once charge
nmeno/ char ge- sheet i s /i ssued.

23. It was submitted by the 1earned
counsel for the Corporation that in the case
on hand, not only notice was issued to the
respondent - enpl oyee on January 13, 2000, but
even regul ar show cause notice was issued on
January 31, 2000 and hence the proceedings
coul d have been continued on the basis of law
[ ai d down in Jankiraman.

24. In UCO Bank & Ors. v. Sanwar Ml
(2004) 4 SCC 412 JT 2004 Supp 2 SC 487, the
Court held that two concepts; (i) (resignation
and (ii) retirenent were different and

enpl oyed for different purposes and in

di fferent contexts. Resignation brings about
conpl ete cessation of master and servant

rel ati onship, but retirement does not do so.
In case of retirenent, master and servant

rel ati onship continues for grant of retira
benefits.

25. If it is so, the appellant-
Corporation, in our opinion, is right in
submitting that the proceedi ngs could have
been continued after the retirement of the
respondent - enpl oyee as far as the financia

| oss caused to the Corporation because of
negl i gence on the part of enployee and the
benefit claimed by the respondent-wor kman on
his term nal benefits.

26. Strong reliance was placed by the
| earned counsel for the respondent on P. V.
Mahadevan v. MD. T.N. Housing Board, (2005) 6
SCC 636 : JT 2005 (7) SC 417. In that case,
there was inordinate delay of ten years in
initiating departnmental proceedi ngs agai nst an
enpl oyee. | n absence of convincing

expl anati on by the enployer for such

i nordi nate delay, this Court held that the
proceedi ngs were liable to be quashed.

27. I n our opinion, Mahadevan does not
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hel p the respondent. No rigid, inflexible or

i nvariable test can be applied as to when the
proceedi ngs shoul d be all owed to be continued
and when they should be ordered to be dropped.
In such cases there is neither lower limt nor
upper limt. |If on the facts and in the
circunst ances of the case, the Court is
satisfied that there was gross, inordinate and
unexpl ai ned delay in initiating departmenta
proceedi ngs and continuation of such
proceedi ngs woul d seriously prejudice the

enpl oyee and would result in mscarriage of
justice, it may quash them W nmay, however,
hasten to add that it is an exception to the
general rule that once the proceedings are
initiated, they must be taken to the |ogica
end. |It, therefore, cannot be laid down as a
proposition of lLaw or a rule of wuniversa
application that if there is delay in
initiation of proceedings for a particular

peri od, they nust necessarily be quashed.

28. In the present case, the Hi gh Court
has not quashed the proceedings on the ground
that there was inordinate and unexpl ai ned
delay on the part of the Corporation in
initiating such proceedi ngs agai nst the
respondent. According to the Hi gh Court,
since the respondent retired on January 31
2000, the proceedings could not have been
conti nued agai nst him_ ~From the case | aw
referred to by us hereinabove, it is clear
that such proceedi ngs coul d have been
continued since they were initiated for the
recovery of |osses sustained by the
Corporation due to negligence onthe part of
the respondent-enpl oyee. Such |oss caused to
the Corporation could be recovered fromthe
respondent fromthe retiral benefits of the
respondent .

29. The | earned counsel for the appellant-
Corporation also referred to the Rul es.

Chapter 1V titles \023Fundanmental Duties of
Service\024. Rule 31 expressly states that an
enpl oyee of the Corporation would be \021whol e
time enpl oyee\ 022. Chapter VIII (Rules 93 to 107)
deal s with \021Di sci plinary Proceedings\022. Rule
93 is material and relevant part thereof reads
t hus;

93. The follow ng penalties may, for

good and sufficient reason and as

herei nafter provi des, be inposed on an

enpl oyee.
A M NOR PENALTI ES
(i) Censure

(ii) W't h- hol di ng of annua

i ncrenent (s), including stoppage

of an efficiency bar/assessnent

stage with or wi thout cunulative
effect.

(iii) Recovery from pay or from such
ot her anpbunts as nmay be due to

the enpl oyee of the whole or part

of any pecuniary | oss caused to
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the Corporation by negligence or
breach of orders on his part;

B. MAJOR PANALTI ES
(iv) reduction to a | ower grade or

post or to a lower stage in a
time scal e;

(v) renmoval from service which does
not disqualify fromfuture

enpl oyrent ,

(vi) di sm ssal from service which

ordinarily disqualifies from
future enpl oynent.
(enphasi s suppl i ed)

30. Rul'e 102 prescribes procedure before
starting enquiry. Rule 103 provides for nmjor
penalties. Rule 109 | ays down procedure for

i nposi tion of mnor penalties and is another

i mportant -provision which rmay be quoted in

ext enso.

109. (1) Whenever the punishing
authority is satisfiedthat good
and sufficient reasons exist for
adopting such a course it may

i npose the penalty of

(1) Censure, or
(ii) St oppage at an efficiency bar

Provided that it shall not be

necessary to frame formal charges
agai nst the enpl oyee concerned but
hi s expl anation may be call ed and
consi dered before inmposing such a

penal ty.

(2) In all cases where the

puni shing authority inposes the
penal ty of -

(i) W t hhol ding of increnments in

the tinme scale at stages

where there is no efficient

bar .

(ii)Recovery frompay of the whole
or part of any pecuniary |oss
caused to the Corporation by
negl i gence or breach of

orders.

Formal proceedi ngs enbodyi ng
statenment of the offence or fault,
the expl anation of the person
concerned, and the reasons for
puni shrent shall be recorded.

Provided that it shall not be
necessary to record such
proceedi ngs in cases where an

enpl oyee\ 022s increnment in the tine
scal e of his pay at any stage

other than an efficiency bar is
stopped due to his integrity
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remai ni ng uncertified.
(enphasi s suppli ed)

31. It is, therefore, clear that so far as
m nor penalty is concerned, it is not necessary
for the Corporation to follow detail ed and
| engt hy procedure |aid down for inposition of
maj or penalties. In the instance case, the
proceedi ngs had been initiated by the
appel | ant - Cor porati on agai nst the respondent -
enpl oyee for recovery of pecuniary |oss caused
to the Corporation by negligence on his part.
The proceedi ngs, hence, could be instituted by
i ssuing notice which was done on January 13,
2000. The said action, therefore, could not
have been hel d bad or w thout power, authority
or jurisdiction onthe part of the Corporation.
As we have al ready observed earlier, even
regul ar show cause notice was served on January
31, 2000 which was al so during the enpl oynent
of respondent. The High Court, in our view, was
wrong i n quashing the proceedings and setting
asi de orders dated March 24, 2001 and April 26,
2005. The inpugned order of the H gh Court,
therefore, deserves to be set aside.
32. Finally, the | earned counsel for the
appel | ant-Corporation is right in submtting
that the H gh Court was exercising
di scretionary and equitable jurisdiction under
Article 226 of the Constitution. It is well-
settled that the jurisdictionof the H gh Court
under Article 226 of the Constitution is
equi tabl e and discretionary. The power under
that Article can be exercised by the H gh Court
\ 023t o reach injustice wherever it is found\024.
33. In Veerappa Pillai v. Ranman & Ranman
Ltd. & Ors., 1953 SCR 583, the Constitution
Bench of this Court speaking through
Chandr asekhara Aiyar, J. observed that the
wits referred to in Article 226 of the
Constitution are obviously intended to enable
the Hi gh Court to issue themin grave cases
where the subordinate tribunals or bodies or
of ficers act wholly without jurisdiction, or in
excess of it, or in violation of the principles
of natural justice, or refuse to exercise
jurisdiction vested in them or there is an
error apparent on the face of the record, and
such act, om ssion, error, or excess has
resulted in mani fest injustice.
34. Again, in |eading case of Sangram
Singh v. Election Tribunal, Kotah, (1955) 2 SCR
1, dealing with the anbit and scope of powers
of High Courts under Article 226 of the
Constitution, Bose, J. stated;

\ 023That, however, is not to say that
the jurisdiction will be exercised
whenever there is an error of |aw
The Hi gh Courts do not, and should
not, act as courts of appeal under
Article 226. Their powers are purely
di scretionary and though no limts can
be placed upon that discretion it nust
be exercised al ong recogni zed |ines
and not arbitrarily; and one of the
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limtations inposed by the courts on
thenselves is that they will not

exercise jurisdiction in this class of
case unl ess substantial injustice has
ensued, or is likely to ensue. They
will not allow thensel ves to be turned
into courts of appeal or revision to
set right nmere errors of |aw which do
not occasion injustice in a broad and
general sense, for, though no

| egi sl ature can inmpose limtations on
these constitutional powers it is a
sound exerci se of discretion to bear
in mnd the policy of the legislature
to have di sputes about these specia
rights decided as speedily as may be.
Therefore, wit petitions should not
be lightly entertained in this class
of case.\024 (enphasi's supplied)

35. Recently, in Secretary, ONGC Ltd. &
Anr. v. V.U Warrier, (2005) 5 SCC 245 : JT
2005 (4) SC 489, an enployee of G| and Natura
Gas Comm ssion (ONGC) unaut horisedly retained
an official accommpdation after his retirenent.
When penal rent was charged and sought to be
recovered fromretiral benefits of the
enpl oyee, he filed a petition invoking Article
226 of the Constitution. The Hi gh Court allowed
the petition and directed the Corporation to
rel ease all the benefits to which the enployee
was entitled. The High Court observed that it
was open to the Corporation to take appropriate
proceedi ngs for recovery of the dues clained by
the Corporation. Aggrieved ONGC approached
this Court.
36. Al'l owi ng the appeal, setting aside the
order passed by the Hi gh Court and considering
the rel evant decisions on the point, one of us
(C. K. Thakker, J.) observed;

\023As already adverted to by us
her ei nabove, the facts of the present
case did not deserve interference by
the H gh Court in exercise of
equi tabl e jurisdiction under Article
226 of the Constitution. The
respondent -petitioner before the Hi gh
Court-, was a responsible officer
hol di ng the post of Additiona
Director (Finance & Accounts). He
was, thus, \023gold collar\024 enpl oyee of
the Commission. In the capacity of
enpl oyee of the Comm ssion, he was
allotted a residential quarter. He
reached the age of superannuation and
retired after office hours of February
28, 1990. He was, therefore, required
to vacate the quarter allotted to him
by the Comm ssion. The Conmi ssion, as
per its policy, granted four mnonths\022
time to vacate. He, however, failed
to do so. His prayer for continuing
to occupy the quarter was duly
consi dered and rejected on rel evant
and gernmane grounds. The residentia
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accommodati on constructed by hi m by
taking loan at the concessional rate
fromthe Conmission was | eased to
Conmi ssi on, but the possession of that
quarter was restored to himtaking
into account the fact that he had
retired and now he will have to vacate
the quarter allotted to himby the
Conmi ssion. In spite of that, he
continued to occupy the quarter

i gnoring the warning by the Comi ssion
that if he would not vacate | atest by
June 30, 1990, penal rent would be
charged fromhim [|n our judgnent,
considering all these facts, the High
Court was wholly unjustified in

exerci sing extraordi nary and equitabl e
jurisdiction in favour of the
petitioner \026 respondent herein \026 and
on that ground also, the order passed
by the High Court deserves to be set
asi de\ 024. (enphasi s supplied)

37. Consi dering the facts and
circunstances in their-entirety, in our

consi dered opi nion, the Hi gh Court was wong in
hol di ng that the proceedings were initiated
after the respondent retired and there was no
power, authority or jurisdictionwth the
Corporation to take any acti on agai nst the
wit-petitioner and in setting aside the orders
passed against him In our judgnent,
proceedi ngs coul d have been taken forthe
recovery of financial |oss suffered by the

Cor poration due to negligence and carel essness
attributable to the respondent-enpl oyee. The

i mpugned action, therefore, cannot be said to
be illegal or without jurisdiction and the High
Court was not right in quashing the proceedings
as al so the orders issued by the Corporation
The appeal, therefore, deserves to be all owed
by setting aside the order of the H gh Court-.
38. For the foregoing reasons, the appea
is allowed and the order passed by the Hi gh
Court is set aside. But since the H gh Court
has all owed the petition only on the ground
that the proceedings could not have been
instituted against the wit-petitioner, it
woul d be appropriate if we remit the natter to
the Hi gh Court so as to enable it to consider
the rival contentions of the parties and take
an appropriate decision on nmerits. W may
clarify that we may not be understood to have
expressed any opinion one way or the other on
the controversy involved in the case and as and
when the Hi gh Court will take up the writ
petition, it will decide the same w thout being
i nfl uenced by any observation made in this
judgment. On the facts and in the

ci rcunst ances of the case, the parties wll

bear their own costs.




