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ACT:

Cctroi duty-Agreenent - Exenpted by former State-Liability to
pay Cctroi duty-Merger of State-If Muinicipality can |evy
after nmerger.

HEADNOTE

The Ruler of the former State of Nandgaon established a nill
called Central Provinces MIls Ltd. A firm purchased the
said mll and changed its name to Bengal Nagpur Cotton MIls
Ltd. The ruler and the appellant conpany entered /into an
agreenment on March 1, 1943. By this agreenent the appell ant
conpany was exenpted fromliability to pay octroi duty to

the State or to the municipality of the area: The ruler
bound hinself in consideration of  certain advant ages
promsed to himby the mill. |In consequence of the -said

agreenment neither the ruler nor the municipality collected
octroi fromthe conmpany. On Decenber 31, 1947, the State
nerged with the State of Madhya Pradesh. On Septenber 20,
1952, the Municipal Conmittee passed a resolution  stating
therein that this conmttee would | evy octroi duty on the
appel l ant company as the Darbar Agreenent of 1943 was. not
binding on this commttee. The appellant challenged 'this
resolution in a petition under Art. 226 and Art. 227 of the
Constitution before the Hi gh Court. The High Court
dism ssed the application and hence the appeal has been
filed in this Court.

Held (i) that the agreement of 1943 cannot be regarded  as
law as it is in the shape of a contract between both the
parties.

191

Madhaorao Phalke v. State Madhya Pradesh, [1961] 1 S.CR
957, expl ai ned.

Maharaja Shree Umaid MIIs Ltd. v. Union of India, 1963]
Supp. 2 S. C. R 515, relied on

(ii) that the agreenents culmnating in the agreenent of
1943, could not be regarded as | aw but nust be regarded only
as agreenents which mght have bound the sovereign as a
contracting party and not the Minicipal Committee.
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(iii) that an indication of the will of the ruler neant to
bind as a rule of conduct and enacted with sone formality
either traditional or specially devised for the occasion

resulted in a law, but not an agreenment to which there were
two parties, one of which was the ruler

(iv) that the Minicipal Commttee’s rules and bye-I|aws
though they applied to the appellant-conpany, renmained in
suspense because of the ruler’s desire not to collect octro

from the appellant-conparty, but could be i nvoked when the
ruler’s wish ceased to operate

(v) that the ruler’'s desire that octroi should not be
col l ected ceased to operate fromthe nonent he ceased to be
the ruler and therefore the resolution of Muni ci pa

Conmittee was in order and binding on the appellant.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 416 of 1961
Appeal by special |eave fromthe judgnent and order dated
April 4, 1959, of the Madhya Pradesh High Court in Msc

Petition No. 546 of 1956.

S. T. Desai and G C. Mathur, for the appellant.

H. N. Sanyal, Solicitor-Ceneral of "India, and A G
Rat napar khi, for respondent No. 2.

July 30, 1963. The Judgnent of the Court was delivered by

H DAYATULLAH J.-This is an appeal by special |eave against
an order of the Hi gh Court of Madhya Pradesh dated April 4,
1959, dismssing a petition filed by the appellant under
Art. 226 of the Constitution. By that - petition, the
appel | ant asked for a wit of certiorai to quash an order of
the Board of Revenue, dated Septenber 15, 1956, by which the
right of the Muinicipal Commttee, ~Rajnandgaon, ‘to |evy
octroi fromthe appellant was recogni sed,and for a nandanus,
directing the Committee not to realise octroi from the
appellant, in the follow ng circunstances :

The appel | ant, Bengal Nagpur Cotton MIIls Ltd.,

192

Raj nandgaon, is a limted conmpany incorporated  under the
I ndi an Conpani es Act, and carries on busi ness of
manuf acturing textiles as Rajnandgaon with its head office

at Calcutta. Raj nandgaon was the capital —of the fornmer
State of Nandgaon in the Eastern States Agency G oup before
it merged with the State of Madhya Pradesh. A mill called

the Central Provinces MIls Ltd., was established in the
year 1893 by the then Rul er Raja Bahadur Balram Dass, who
owned nost of the shares. The mlIl was in difficulties
owi ng to heavy losses, and in 1896, the Ruler agreed to sel
it to Ms. Shaw Wallace & Co. On August 5, 1896, the  Ruler
wote a letter to Shaw Wallace & Co., promsing to assist
the mll in various ways if the conmpany purchased it. The
mll was bought by Messrs. Shaw Wallace & Co., on Septenber
13, 1896 and its nanme was changed to Bengal Nagpur ' Cotton
MIlls Ltd. In 1897, there was an agreenent between the Raja
Bahadur and Shaw Wallace & Co., which contained t he
followi ng terns anong others :
"2. The Rajah will assist the New Conmpany by
the speci al privil ege of freeing its
manuf actured goods fromoctroi duties and by
enhanci ng the present octroi of three pies per
rupee ad val oremon inmported goods which are
the product of other mlls outside the said
State to one anna per rupee ad val orem
3 The Rajah will cause that octroi on goods
imported into Nandgaon by the New Conpany;
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such as cotton, fuel, oil, stores and *C (*as
in the original) will be levied at the sane
scale of rates as that levied by the Nagpur
Muni ci pality on goods inported by the cotton
mlls in Nagpur."
"6. The Rajah agrees that his personal clains
agai nst the old conpany shall as fromthe date
of sale be considered as discharged by the
undertaki ng agents as aforesaid that the New
Conpany wll pay to the Rajah a royalty of
twenty-five per cent per annum on all net
profits of the New Conpany after payment out
of such net profits to the proprietors of a
dividend of ten per cent per annum on the
share capital of the New Company including in
such capital such noney as may be raised by
way of debentures.”
193
It appears that the increase of’ octroi on inported goods
produced by other mlls was later found to hanper the trade
and conmerce of the State, and the-appellant conmpany was
persuaded to foraged the protection, and the Minicipa
Commi ttee, by a special resolution passed on April 13, 1901,
restored the original rate or’ three pies per rupee. On
Cctober 29, 1906, another agreenent was executed by the
Rul er and the appellant-conpany. This was necessary because
differences had arisen about the correct interpretation of
the agreement, and' the Ruler had a large claim on the
appel | ant - conpany for royalty. Thi s agr eenment again
referred to the concessions which the Ruler had granted to
the appell ant-conpany. On March 1, 1943, there was vet
anot her agreenent between the Ruler and the appellant-
conpany. That agreenent canme into force from January 1
1941. It was divided into three parts and Part |11l referred
to the concessions in the followng words: -
Agreenent of 1896.
"I, Save only  as nodified in manner
aforesaid the Principal Agreenent is confirned
as valid and subsisting.
And the Darbar in considerationof the relief
given. to it by the Conpany by reason of the
nodification in the Principal  Agreenment as
stated above hereby declares that the Darbar
will at all times hereafter as hitherto -use
its power and authority in -~ maintaining and
protecting the conmpany under its speci a
favour and hereby confirns the privileges and
rights heretofore enjoyed by the conpany. and
in particular the Darbar with the intent to
bind the Chief for the tine being thereof
hereby covenants with the conpany as follows: -
1. That the conpany shall during the currency
of the Principal Agreenment continue to enjoy
freedomfromall cesses duties (whether excise
octroi or otherw se) licences taxes or other
i npositions leviable either by the said State
or by the Municipality of Rajnandgaon or other
l ocal Authority in the said State on any goods
manuf act ur ed by the Company and on any

machi nery raw nmaterials or M St ores
inmported into the said State by the conpany
for its

194

own use for the working of the MIIls."
Fromthe time of the execution of the agreement of 1943, the
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Muni ci pal Committee Rai nandgaon, did not collect octroi and
ot her duties contenplated by the agreenent as indeed it had
not, ever since 1896. On Decenber 31, 1947, Nandgaon State
nmerged with the State of Madhya Pradesh. It seens that for
a few years, the Minicipal Commttee did not recover octro
from the appellant conmpany. On Septenber 20, 1952, the
Muni ci pal Committee at a general neeting passed a resol ution
in the follow ng termns:
"This Committee, therefore, resolves that the
so called Darbar agreenment of 1943 is not
binding on this Comrittee when the State
CGovernment  has already started col l ecting

taxes and  cases exenpted under Clause | of
Chapter |1l ~and, therefore, the Conmittee
shall levy octroi duty (on the inports) and

other legitinmate dues on Bengal Nagpur Cotton

MIlls from1lst November, 1952."
On Cctober 19, 1952, the Deputy Comm ssioner, Dur g,
suspended’ the resolution, but on May 19, 1953, the Gov-
ernment - of Madhya Pradesh resci nded the order of suspension
The Municipal Conmittee ~on June 14, 1953, informed the
appel | ant - conpany t hat oct r oi woul d be col l ected
retrospectively from November 1, 1952, and asked t he
appel | ant - conpany to furnish full particul ars including cost
of inports mmde /by it after that date. The appel | ant
conpany filed an appeal before the Deputy Conmi ssioner
Durg, wunder s. 83(1) of the Central ~Provinces & Berar
Muni ci palities Act, challenging the inposition of octroi
The Deputy Conmm ssioner, by his order dated March 13, 1954,
guashed the inposition and the denmand nade, but the Board of
Revenue, Madhya Pradesh, on Septenber 15, 1956,  purporting
to act under s. 83A of the Municipalities Act, set aside the
order of the Deputy Commissioner in arevision filed by the
Muni ci pal Committee. The appel |l ant” conpany thereupon ' fil ed
a petition under Articles 226 and 227 of the Constitution
for the wits above-nentioned. On the High Court’s
di smssing the petition, the present appeal has been fil ed.
The appel | ant - conpany contends that it was exenpted
195
fromthe operation of the bye-laws of the Minicipality which
i mposed octroi by the Ruler, and his will however expressed,
must be regarded as law which continued to bind the
Muni ci pal Conmittee unless it was set aside by other

conpetent authority. It further contends that as the
Muni ci pal Commttee was not authorised. to -grant t he
exenption, it had no power to rescind the ‘exenption which

could not be held to be granted by it, and thus take away an
exenption granted by a sovereign ruler, which could only be
taken away by the succeeding sovereign by  appropriate
| egi sl ation. The appel |l ant-conmpany further contends that if
the resolution passed by the Minicipal Comrittee -did not
impose the tax and it could not be construed as rescinding
an exenption since no exenption was granted by the Minicipa
Conmittee, then so |long as the agreenment stood and the
appel | ant - conpany paid the royalty, the exenption could not
be withdrawn. Lastly, it is contended that the order passed
by the Board of Revenue was barred by tine.

The main question is whether the agreenent of 1943 operated
as a law before the nerger and it must continue so to govern
the Municipal Conmittee till it is repealed or abrogated by
sui tabl e | egi sl ati on. Reliance is placed upon t he
observations in Madhaorao Phalke v. the State of Mdhya
Bharat (1), where this Court observes that in dealing wth
the question as to whether the orders issued by an absolute
nmonarch anount to | aws or regul ations having the force of
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aw or whether they constitute nere adninistrative orders,
it is inportant to bear in nmind that the distinction between
executive orders and |legislative conmands, is likely to be
nerely academ ¢ where the ruler is the source of all power,
and that all the orders of the ruler; however issued, nust
be regarded as law. It is contended that these observations
show that the order of the ruler incorporated in the
agreenment of 1943 nust be read as a | aw enj oi ning upon the

Muni ci pal Committee not to recover octroi from the
appel | ant - conpany and abrogating the |aw i nposing the |evy
in respect of themll. It is also contended that in

determ ning whether a particular order bears the character
of law, the nane which the orders bear is not

(1) [1961] 1 S.C R 957 at 964.

196

conclusive, and its character, its content and its purpose
nmust be independently considered.

The above observations were made by this Court in connection
with certain Kalanibandis which were issued by the Ruler of
Gnal i or and which created a tenure to which certain persons
were subject,  granting to themat the sane tinme mlitary

pensi ons. Those Kal anbandi s-were held by this Court to be
 aws binding upon the subsequent Covernnent until repeal ed
or replaced by other laws. 1In a subsequent case decided by

this court between The Maharaja Shree Umaid MIIls Ltd. .
the Union of India and others(1l), the earlier case in this
Court was considered and explained. The |atter case is nore
in point. |In that case, an agreenent was entered into by
the Umaid MIIls, and The Maharaja of Jodhpur relieved the
mlls of some taxes and al so prom sed to obtain an exenption

from any federal tax or excise which was likely to be
i nposed if Jodhpur joined the Indian Federation when it cane
into being under the Government of India Act, 1935. It was

contended in that case that the agreement was in the nature
of a | aw which bound the succeeding sovereign unless it was
repeal ed or abrogated by suitable legislation, and the mlls
were, therefore, entitled to exenption from the Centra
excise duty. This contention was not accepted by this
Court. This Court pointed out that where the enforceability
of an exenption fromtax depends not upon alaw but upon
consensus, what results is not a law granting an- exenption
but only an agreement which is enforceable as an agreenent.
M. S. T. Desai, arguing for the mll in the present  case
attenpts to distinguish the Ummid MIIls' case on the ground
that in that case the pronmise was to obtain an exenption
from another sovereign in future and the ratio of the case
was that one sovereign could not bind another sovereign. No
doubt, the decision was also rested on this aspect of. the
case, but it was quite clearly laid down in the case, 'that
an agreenent cannot rank as a | aw enacted by the Ruler, The
consensus aspect of the docunment there considered was
pointed out in Umid MIls case. It is plain that an
agreement of the Ruler expressed in the shape of a contract
cannot be regarded as a |aw A law nust follow the
cust omary

(1) [1963] Supp. 2 S.C. R 515.

197

fornms of |aw naking and nust be expressed as a binding rule
of conduct. There is generally an established nethod for
the enactment of |aws, and the | aws, when enacted have also

a distinct form It is not every indication of the will of
the Ruler, however expressed, which ambunts to a |aw An
indication of the will nmeant to bind as a rule of conduct

and enacted with sonme formality either traditional or
specially devised for the occasion, results in a |aw but not
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an agreenent to which there are two parties, one of which is
the Rul er.
Judged from this angle, it is quite obvious that the
document of 1943, was nerely intended to bind consensually
and not by a dictate of the Ruler. The Ruler bound hinself
in consideration of certain advantages promsed to him by
the mll. The docunent is not worded as a lawis ordinarily
expected to be. It records a contract and Part |l where
the concessions occur is also worded as a contract and uses
| anguage familiar in agreenents between two parties dealing
with each other at armis length. It is not necessary to
refer in detail to Part 111, but the words,
"And the Darbar in consideration of the reli ef
given to it by the Conpany by reason of the
nodi fication in the Principal Agreenment as
stated ~above hereby declares that the Darbar
will ~at all times hereafter as, hitherto use
its power and authority in rmaintaining and
protecting the conmpany under its speci a
favour and hereby confirns the privileges and
rights heretofore enjoyed by the Conpany and
in particular the Darbar with the intent to
bind the Chief for the tine being thereof
her eby covenant s with " the conpany as.
foll ows", etc.
i ndi cate t hat t he Dar bar was bi ndi ng itself in
consi deration% of certain acts done by the appell ant-conpany
in the past, and ‘others, which the appel | ant - conpany

undert ook to perform in the  future. Thi s docunent
therefore, is of the same character as the one which was
consi der ed in Umaid MIIs case where the sover ei gn

expressed hinself not in a rule of law but in an agreenent.
The pr esent docunent stands distinguished from the
Kal ambandi s whi ch not only ordered that the pensions were to
be paid but also laid down the rules of succession to the
privileges and the kind of’ tenure which the holders for the
time being were to enjoy.

198

W are, therefore, satisfied that in the present case, the
agreements culnminating in the agreenent of 1943, cannot be
regarded as |aw but nust be regarded only as -agreenents
whi ch mi ght have bound the sovereign as a contracting party
but not the Minicipal Committee.

The Municipal Conmittee had al ready inposed octroi- in the
State but the ruler ordered the Minicipal Committee not to
collect the dues fromthe appellant-conpany because of the
agr eement . No doubt, the Dewan, who entered into the
agreement of 1943, was also the 'l ocal governnent’ and the
Chief Oficer of the Municipality, but the capacity of the
Dewan in entering the agreement was different from his
capacity as the head of the Miunicipality or as the 'loca
government’ of Nandgaon State. His action as the Dewan in
foregoing the collection of octroi was not anything he did
on behalf of the Minicipality but on behalf of the
sover ei gn. The resulting position, thus, was that the
sovereign did not collect octroi fromthe appellant-conpany
because of the agreenent, and the Minicipal Committee’s
rules and bye-laws, though they applied to the appellant-
conpany remai ned in suspense because of the Ruler’s desire.
After the State nerged with the State of Madhya Pradesh and
the Municipal Conmittee was not controlled in any way by the
Rul er or by his agreenent, the inposition of octroi upon the
appel | ant-conpany which was in suspense, began to take
effect fromsuch date as the Minicipal Committee chose to
determ ne. The Minicipal Conmittee ceased to be subject to
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the wish of the Ruler after the nerger, and for a tine it
did not collect octroi fromthe appellant-conpany because
the succeeding Government was accepting the royalty. In
1952, the Municipal Committee resolved to recover octro

from the appellant-conmpany in accordance with the origina

imposition of the tax in the State and there was nothing
which stood in the way of the Conmttee. The resolution was
neither a fresh inmposition of octroi because it had already
been inposed nor the cancellation of an exenption because
the Municipal Conmittee had not granted an exenption to the
appel | ant - conpany. The resolution only indicated that on
and froma particular date, the Miunicipal Conmttee would
recover octroi which it had already inposed a long tine ago
upon all and sundry and to which the appellant-

199
conpany was al so subject and which was no | onger affected by
the wll of the quondam sovereign. The agreenent of the

Rul er bound the Municipal Conmttee only indirectly, because
the Ruler to whom the amount recovered woul d have gone, had
agreed to forego it, but the Ruler’s desire that octro
shoul d not be coll ected ceased to operate fromthe nonent he
ceased to be the Ruler
The Resol ution of the Minicipal Commttee was thus in order
and the demand was rightly nade. The point about limtation
was properly abandoned because it has no substance.

The appeal fails and is dism ssed with costs.
Appeal dism ssed




