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ACT:

Arbitration-Partition suit-Prelininary decree-Appeal to Hi gh
Court-Reference to arbitration by Trial Court-Conpetency
-Foreign inmmoveable Properties  excluded by prelimnnary
decr ee- Wet her reference and award include such properties-
Construction-Indian Arbitration Act, 1940 (X of 1940), s.
21.

HEADNOTE:

In a suit for partition of the joint famly properties filed
by the respondent against his brother and his sons,
appellants 1 to 5 respectively, the latter-while admitting
the rel ationship of the respondent and his half share to the
famly properties, pleaded, inter alia, that the court had
no jurisdiction to divide the i mobveabl e properties situated
in Burma and in the Indian State of Pudukottai. . The tria
court passed a prelimnary decree excluding from its
operation the aforesaid i mmoveabl e properties. Against the
prelimnary decree appeals were preferred before the High
Court by the several parties on various grounds, but in his
appeal the respondent did not -challenge the finding of the
trial court that it had no jurisdiction to deal with foreign
i moveabl e properties. During the pendency of the appeals,
on the joint application mde by the parties, the tria
court nade an order referring for determination by the two
arbitrators nanmed by them" all the matters in dispute in
the suit and all matters and proceedi ngs connected therew th
" In due course the arbitrators gave an award which was
then filed in the trial court. As regards inmoveable
properties in Pudukottai the award recited that since the
parties had separated and the properties in suit before the
arbitrators had been actually divided by metes and bounds,
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the two branches shall enjoy the Pudukottai properties in
equal halves; while with reference to the properties in
Burma the arbitrators asked the parties to hold t he
docunents of title half and half for safe custody and added
that when the parties decided to divide the properties al
the docunents woul d have to be

27

210

brought together and a partition made according to law. The
appel l ant challenged the wvalidity of the award on the
grounds inter alia (1) that the reference and the award
dealt with inmoveable properties in Burma and Pudukottai and
so they were invalid, and (2) that the trial court was not
conpetent to nmake the order of reference under s. 21 of the
Indian Arbitration Act, 1940.

Hel d: (1) that the reference and the award could not be
chal l enged on the ground that they purported to deal wth
foreign imoveabl e properties because (a) at the time when
the matters in dispute were referred to arbitration it was
on the 'basis of the finding of the trial court that the
court had nojurisdictionto deal with foreign inmoveable
properties, and (b) the award did not divide the said
properties or declare their shares in them but nerely
recited the fact that the parties having become divided and
accepted a half share in each of the branches they would
hol d and enjoy the properties half and hal f.

There is a distinction between a nere recital of a fact
and something which in itself createsa title.

Bageshwari Charan Singh v. Jagarnath Kuari, (1932) L.R
53 1. A 130, relied on

(2) that the words " suit " and " court ins. 20 of
the Indian Arbitration Act, 1940, include appellate court
proceedi ngs and appel |l ate court, respectively.

Abani  Bhusan Chakravarthy and Ohers v. Hem Chandra
Chakravarthy and Qthers, A l.R 1947 Cal. 93, disapproved.

Thakur Prasad v. Bal eshwar Ahir and Others, A 1.R @ 1954
Pat. 106, Moradhwaj v. Bhudar Das A.1.R 1955 All. 353 and
Subramannaya Bhatta v. Devadas Nayak and Qthers, A/l.R 1955
Mad. 693, approved.

(3)that the word " judgnment " in s. 21 of the Act means a
judgmentwhich finally decides all matters in controversy .in
the suit and does not refer to the various interlocutory -
orders and judgnents that may be passed during the hearing
of the suit.

(4) that a judgnent delivered by a court-in a partition
suit which is followed by a prelinminary decree is not a
final judgnent in the suit and that a court after a
prelimnary decree has been passed has jurisdiction to nake
an order of reference under s. 21 of the Act.

Jadu Nath Roy and Qthers v. Paranesway Millick and
QO hers, (1939) L.R 67 I.A 11, relied on.

(5) that where a prelimnary decree has been drawn up
and an appeal has been filed against it, both the ‘trial
court and the appellate court are possessed of the matters
in dispute in part and it would be open to either court to
nake an order of reference in respect of all the matters in
di spute between the
211
parties; that as in the present case proceedi ngs subsequent
to the prelimnary decree were pending before the tria
court, the latter was conpetent to act under S. 21 of the
Act .
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 112 to
116 of 55.

Appeals from the judgnent and order dated December
14,1951, of the Madras Hi gh Court, in AAO 210 of 1946, C M
Ps. Nos. 3273 and 3274 of 1946, AAO 661 of 1946, and AAO 49
of 1947 respectively, arising out of the judgnent and order
dat ed January 28, 1946, of the Subor di nat e Judge,
Devakottah, in 1. A No. 18 of 1945 in O S. No. 91 of 1941.
A V. Viswanatha Sastri, K Parasaran and M S. K. Ai yangar
for the appellants.

K. Rajah Iyer, R Rangachari and R Ganapathy lyer, for
the respondent.

1959. Novenber 13. The Judgnment of the Court was delivered
by

GAJENDRAGADKAR J. - These five appeals arise froma partition
suit (OS. No. 91 of 1941)- filed by the r espondent
Subr amani an Chettiar against ‘his brother C. A ct
Nachi yappa Chettiar and his four sons, appellants 1 to 5
respectively, in the court of the Subordinate Judge of
Devakottai, and they have been brought to this Court with a
certificate granted by the High Court of Madras under Art.
133 of the Constitution. The principal appeal in this group
is Civil Appeal No. 112 of 1955 and the questions which it
rai ses for our decision relate to the validity of the award
nmade by the arbitrators to whomthe matters in dispute
between the parties were referred pending the present-
l[itigation. It would, however, be convenient at the outset
to state broadly the material facts |eading to the suit and
indicate the genesis and nature of the five respective
appeal s.

The appel | ants and the respondent belong to t he
Nattukottai Chettiar comunity and their famly which is
affluent had extensive noney-lending business in Burm
Chi danbaram Chettiar, the father of appellant 1 and the
respondent, died on August 20, 1926. At the tine of his
death the respondent was an
212
infant 6 years of age. Appellant 1 had already been
associated with his father in the managenent of the business
and on his father’s death he becane the manager of the
fam ly and took charge of its affairs andbusi ness. On
Septenber 6, 1941, the respondent gave notice to appellant 1
calling upon him to effect a partition and to render
accounts of his managenent and the properties of the famly.
This demand was not conplied with and so the respondent
instituted the present suit on Septenber 24, 1941.

According to the plaint the assets of the famly consisted
of inmoveabl e properties in India which was then described
as British India and in Pudukottai, an Indian State, These
consisted of Items Nos, 1 to 12 and Item No. 13 respectively
in Sch. "A'. The jewels and noveabl es belonging 'to the
famly were set out in Sch. ’'B, whereas two noney-I|ending
firme which the famly owned and conducted at M nhla and
Sitkwin in Burma were set out in Schs. ' D' and 'E °
respectively. The plaint further alleged that Chidanbaram
Chettiar had entered | arge anounts belonging to the famly
in, the names of the menbers of the famly in what are
called Thanathu maral accounts and these anmounts were

invested in various firns or lent to several i ndi vi dual s.
The total of these investnents canme to about Rs. 15,00, 000
described in Sch. 'C . The assets thus described in Schs.
IC, ID and ' E ' included i moveable properties in Burna

and the respondent clained alia If-share in all of them It
appears that the fanmly had endowed several properties in
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favour of charities and they were described in Sch. ' F.
The respondent claimed that in effecting partition between
the parties a scheme should be framed for the managenent of
the said respective charities. According to the respondent
appellant 1 had in the course of his managenent mani pul at ed
accounts and had in fact m sappropriated | arge anounts, and
so he clained an account fromappellant 1. That in brief is
the nature of the claimnade by the respondent in his
pl ai nt.

At the date of the suit appellants 3 to 5 were nmnors and
they were represented by appellant 1. It appears that a
witten statenent was filed by appellant 1 for
213
hinself and as guardian of his mnor sons in which the
relationship of the respondent and his half-share to the
famly properties were admtted. Several contentions were,
however, raised with reference to the properties available
for partition. It was alleged that Itenms Nos. 10 and 11 in
Sch. "A were dedicated to charity and as such not
divisible and that Item No. 3 was being used as a school
The written statenent referred to sonme nore properties which
had not been included in the plaint though they were liable
to partition. In regard tothe jewels and noveables it was
contended that several itens not belonging to the famly,
and sonme not even ’in existence, bad been shown in the said
schedule. It was also alleged that sone of the jewels shown
in the said schedul e bel onged to the several appellants as
their separate property. Then as regards the Thanathu mara
accounts the appellants gave a detailed history of the
amounts and their investnents. It was admtted that the
said anmpunts belonged to the famly though the investnents
had been nmade in the nanes of the different menbers of the
famly. 1t was, however, urged that the total value of the
assets enunerated in Sch. 'C' would be only Rs. 9,00, 000
and not Rs. 15,00,000 as alleged by the respondent. The
respondent’s case that appellant | had mani pul ated accounts
and msappropriated famly funds was denied, and it was
urged that for the purpose of partition the assets of the
famly as they stood on the date of the partition should be
taken into account. The appellants also pleaded that the
court had no jurisdiction to divide t he i rmoveabl e
properties situated in Burma. According to themthere was a
special practice obtaining anmong the famlies of t he
Natt ukottai Chettiar community according to which —appellant
I was entitled to a decent remuneration for the  nanagenent
of the joint famly business and properties. According to
anot her custom pl eaded by the appellants it was all eged that
provision had to be nade for future Seernurais for. the
unmarri ed daughters of the family. Broadly stated these
were the pleas raised by appellants 1 and 3 to 5. Appellant
2 who was a najor filed a separate witten

214
statenment generally adopting the witten statenent filed by
appellant 1 ; nevertheless he put the respondent to the

strict proof of the allegations made by himin the plaint in
support of his claim

In reply to the contentions thus raised by the appellants
the respondent filed a reply. In this statement he pleaded
inter alia that there was a custom anongst the conmunity for
a nmenber of the joint famly to set up a separate famly
after marriage and that nonies drawn by himthereafter would
be entered in a separate account called Pat huvazhi and that
at the tine of the partition the anbunts appearing in the
said account would be debited to the said menber. The
respondent clai ned that account should be made in accordance
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with this customin affecting the partition of the famly.
On these pleadings the learned trial judge franed fifteen
i ssues.

It appears that an attenpt WAs nade by the parties to have
their disputes referred to arbitration, and in fact a
reference was made on April 6, 1943, but this attenpt
proved, abortive and the suit was set down for hearing
before the court, and the hearing actually comenced on
Decenber 11, 1943. Meanwhil e, on Decenber 6, 1943,
appellant 2 filed an application under 0. 8 r. 9, of the
Code of Civil Procedure for permission to file an additiona
witten statement. This application was nunbered as |I. A
No. 988 of 1943. It would be relevent to refer to the plea
whi ch appellant 2 sought to raise by this application. He
al l eged that the deceased Chidanbaram Chettiar bad set apart
on March 25, 1925, two suns of money of Rs. 2,10,251-4-0
each separately inthe nane of the respondent and appell ant
| so as to vest thesame in themforthwith, and he urged
that these ampunts and their accretions were not the
properties ~of the famly liable to partitionin the suit.
Thi s application was opposed by the respondent. On Decenber
14, 1943, the trial judge dismssed the said application on
the ground that it sought to raise a new and inconsistent
plea and that had been really inspired by appellant 1. On
Decenber 29, 1943, 'the |l earned judge delivered his judgnent
inthe suit and it was followed by a prelinmnary decree.

215

Agai nst this decision three appeals were preferred before
the H gh Court of Madras. A. S. No. 115 of 1948 was filed
by appellant 2 and No. 199 of 1944 by appellants 1, 3 to 5,
whereas A. S. No. 499 of 1944 was filed by the respondent.
It appears that under his appeal No. 115 of 1944, appell ant
2 made an application for stay of further proceedings before
the Conmissioner (C.MP. No. 1402 of 1944). On this
petition the H gh Court ordered that there was no need to

stay all proceedings before the Comm ssioner and that it
woul d be enough if the passing of (the final decree al one was
st ayed. As a result of this order interimstay which had

been granted ex parte was vacated. After the final order on
this application was passed the Commi ssi oner conmenced his
enquiry, but before the enquiry could make any progress the
parties decided to refer their disputes for-arbitration
Accordingly on July 18, 1944, a joint application was fil ed
by the parties before the trial judge requesting him to
refer to the arbitration of M. VE. RM AR. -~ Ramanat han
Chettiar of Kandanoor and RM AN. S " RM Chel | appa
Chettiar of Kothamangalam " all matters in dispute in the
suit and all matters and proceedi ngs connected therewith "
An application under 0. 32, r. 7, was also filed since three
of the parties to the dispute were mnors. Oh July 21
1944, the trial court allowed the said application and
certified that the proposed reference was for the benefit of
the mnors and so referred " the matters in dispute in the
suit and all matters and proceedi ngs connected therewith "
for determination by the two arbitrators named by the

parties.
The arbitrators then began their proceedings and nade an
interim award on August 1, 1944. It was followed by their

final award on Decenber 6,1944. This award was filed in the
trial court.

On January 3, 1945, the appellants filed a petition (I. A
No. 18 of 1945) wunder ss. 30 and 31 of the Indian
Arbitration Act (hereinafter <called the Act). By this
petition the appellants urged that the award should be set
aside on the grounds enunmerated by themin the petition.
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Their case was that the reference to arbitration

216

had been brought about by coercion and undue influence, that
the arbitrators had not held any proper Chettiar enquiry and
that they were partial and biased. Thus the award was
sought to be set aside on the ground that the reference was
bad and that the arbitrators were guilty of msconduct. The
validity of the award was- also challenged on the ground
that’ both the reference and the award were invalid because
they contravened the principle of private international |aw
that courts in one country would have no jurisdiction to
adjudicate on title to imoveable property situated in a
foreign country or to direct its division; the reference and
the award dealt with i mbveabl e properties in Burna and so
they were invalid. The appellants further contended that
the reference to arbitration was opposed to the orders
passed by the Hi gh-Court-in C.MP. No. 1402 of 1944, and as
such it~ was invalid.

This ' application “was resisted by the respondent. He
traversed all the allegations nade by the appellants and
claimed that —a decree in terns of  the award should be
passed. At the hearing of this petition no oral evidence
was |l ed by the parties; they were content to base their case
on the docunents produced on the record and on points of |aw
rai sed by them

The trial judge rejected the appellants’ case about the
all eged misconduct of the arbitrators. ~He also found that
there was no substance in the contention that the reference
was the result of undue influence or coercion. He was
satisfied that the arbitrators had nade a proper enquiry and
that the award was not open to any objection onthe nerits.
He, however, held that the reference to the arbitrators
which included matters in dispute in the suit conprised
guestions of title in relation to- i moveable properties in
Burma, and so it was w thout jurisdiction and invalid. In
his opinion the reference also included the dispute relating
to the sums of Rs. 2,10,251-4-0 which had been entered in
t he Thanathu nmaral accounts of appellant 1 “and the
respondent and that this part of the reference contravened
the order passed by the Hi gh Court in C MP.- No. 1402 of
1944. He thus upheld these two

217

contentions raised by the appellants and set aside the
reference and the award. It was against this order that the
respondent preferred C M A No. 210 of 1946.

The Hi gh Court has allowed the respondent’s appeal.” It has

confirmed the findings of the trial court in respect of the
pl eas raised by the appellants as to the m sconduct of the
arbitrators and as to the invalidity of the reference on
the ground that it was the result of coercion and /undue
influence. 1t has, however, reversed the conclusions of the
trial court that the reference and the award were ‘invalid
i nasmuch as they related to i moveabl e properties in. Burma
and contravened the stay order passed by the H gh Court.
The High Court has construed the order by which reference
was nmade to the arbitrators in the present proceedings as
well as the award and has held that they are not open to be
challenged on either of the two grounds wurged by the
appel | ant s. It was al so urged before the H gh Court that
the order of reference was invalid because under s. 21 of
the Act, the trial court was not conpetent to nmke the
reference; this contention has been negatived by the High
Court. In the result the Hi gh Court has found that the
reference and the award were valid and it has directed that
a decree should be passed in ternms of the award. It is
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against this decision that Cvil Appeal No. 112 of 1955
arises; and, as we have already nentioned, the questions
which it raises relate to the validity of the award on which
the two courts have differed. Before we deal wth the
nerits of these points, however, we may indicate how the
ot her appeal s arise.

In A S. No. 115 of 1944 filed by appellant 2 before the
Hi gh Court the appellant presented M scell aneous Application
C.MP. No. 2374 of 1946 under 0. 23, r. 3, for an order that
the interim award (Ex. P. 15) passed by the arbitrators
whi ch had been signed by all the parties in token of their
consent should be treated as a conpromse and a decree
passed in accordance with it under 0. 23, r. 4. The High
Court has observed that in viewof its decision in CMA
No. 210 of 1946 it was really unnecessary to pass any order
in this appeal; but it thought that since the mtter was
likely to go 28
218
in appeal 'to this Court it would be better to make a forma
order and direct that a decree in terns of the sayinterim
award should be drawn under 0. 23, r. 3. Against this
deci si on the appell ants--have preferred Cvil Appeal No. 116
of 1955 in this Court.

The appel l ants had nade a simlar application in A. S. No.
199 of 1944 and it was nunmbered as C. M P. No. 3273 of 1946.
The Hi gh Court has allowed this application for simlar
reasons and its decision has given riseto CGvil Appeal No.
115 of 1955.

In the trial court the appellants had filed tw simlar

applications wunder 0. 23, r. 3; but they had been rejected
by the trial court; these orders had given rise to two
appeals in the High Court, CMA. No. 661 of 1946 and C. M A
No. 49 of 1947. The High Court has allowed these appeals
and has ordered that a decree in terns of conmprom se should
be passed under 0. 23, r. 3. Against the orders' thus
passed by the Hi gh Court in t hese two appeal s, G vi
Appeal s Nos. 113 and 114 of 1955, have been filed /'in this
Court. That is the genesis and nature of the f our
subsidiary appeals in the group. W will nowrevert to the
points which arise for our decision in the principal Gvi
Appeal No. 112 of 1955.
The first ground on which the validity of the reference and
the award is challenged is based on the assunption that the
reference involved the deternmination of the title ~to
i moveable properties situated in Burma and/or that the
award has actually determ ned the said question of title.
The appellants contend that there can be no doubt that
courts in this country have no jurisdiction to determne
gquestions of title in respect of immoveable properties in
foreign countries or to direct a division thereof. Thi s
position is not and cannot be disputed. The rule of law on
this subject has been thus stated by Dicey: "The courts of a
foreign country have no jurisdiction to adjudicate upon the
title or the right to the possession of any imoveable
property not situate in such country."(1) It is also urged
that where a court has no jurisdiction to determ ne any

(1) Dicey’s " Conflict of Laws ", 6th Ed., pp. 141 and 348.
219
matter in controversy such as the question of title in
respect of the foreign inmoveable property it has no
jurisdiction to refer it for the determination of the
arbitrators. This position alsois not and cannot be
di sput ed. The appellants further argued that if t he
reference includes properties over which the court had
jurisdiction as well as those over which it had no
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jurisdiction the whole of the reference becones invalid and
in such a case it is not permssible to separate the invalid

part of the reference fromthat which is wvalid. The
correctness of this contention is disputed by the
respondent; but, for the purpose of the present appeal, the

respondent is prepared to argue on the assunption that even
this contention is well-founded. The respondent’s case is
that neither the reference nor the award purports to dea
with any i moveabl e property in Burma; and so the chall enge
to the validity of the reference and the award on the |ega
points raised by the appellants cannot succeed. It is,
therefore, necessary to exam ne the reference and the award
and decide whether the factual assunption made by the
appellants in wurging their Ilegal grounds against t he
validity of both the reference and the award is justified.

In dealing with this question it is necessary first to
ascertain the scope of the request made by the parties when
they applied to the trial court for reference of their
dispute to arbitration. |In their application (Ex. P. 12)
the parties have briefly -indicated the nature of the
respondent’s claimand have stated that the dispute between
the parties was then pendi ng before the High Court in the
formof three appeals preferred by them. Then it is averred
that appellants 3 to 5 are minors but it is added that the
proposed reference was for their benefit  and so another
application had been separately nade for the court’s
sanction to the said reference in respect of the said

m nors. The parties desire and agree ", sai d t he
application, that all matters in dispute in this suit and
all matters and proceedi ngs connected therewith should be

referred to the unaninous decision of  the two named
arbitrators". They had al so agreed that they woul d abi de by
t he

220

unani nous decision of the _arbitrators and t hat t he
arbitrators should be enpowered to partition the properties
of the joint famly between the parties and if necessary
also by paynment of nonies to equalise the shares” and, to
take the. necessary accounts and to decide all ~matters in
di spute between them including costs. The parties had
further agreed to produce their own papers and copies before
the arbitrators and that if the arbitrators needed  any
further papers, accounts or docunents which had been filed
in court they should be authorised to require t he

Commi ssioner to send themto the arbitrators. It is on this
application that the court made the order that " all matters
in dispute in this suit and all matters and  proceedings

connected therewith " be referred for determination to the
two nanmed arbitrators, The question which arises for  our
decision is: Wiat was the scope and extent of the matters
thus referred to arbitration ? |In other words, “did this
order of reference include the respondent’s claim for a
share in the inmoveabl e properties in Burma ?

The appel l ants contend that the order of reference includes
not only all matters in dispute in the suit but also al
matter,-, and proceedi ngs connected therewith and their case
is that these clauses are wide enough to include the
respondent’s claimfor a share in the i nmoveable properties
in Burma. There is no doubt that the latter clause refers
to matters and proceedi ngs connected with the suit; but the
appel l ants’ contention can be upheld only if it is shown
that the respondent’s claimfor a share in the properties in
Burma was connected with the suit or was a part of the
matters connected with it at the material tine.

VWhat then was the nature and extent of the dispute between
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the parties at the material tine? Let wus examine the
pl eadings of the parties, the issues franed by the tria
court, the decision of the trial court on them and ascertain
the nature and extent of the subsisting dispute between them
whi ch was pending in the H gh Court in the three respective
appeal s. There is no doubt that, in his plaint the
respondent had clainmed a share in the i nmpoveable properties
in
221
Burma. In regard to this claimhis allegation was that with
the aid of the advances nmade by the famly firms in Burma
and of those in the accounts described as Thanathu nmara
accounts, | ands and other properties had been purchased and
they forned part of the assets of the firnms and the Thanat hu
maral accounts. The witten statenent filed by appellant 1
admitted that there were Thanathu naral transactions during
the lifetime of Chidanbaram Chettiar and that all sums taken
from the famly assets, thoughinvested for the sake of
convenience in the nane of one or the other menber of the
famly, ‘belonged to the famly and had been treated as
famly assets. According to the appellants, however, the
ext ent of the Thanathu maral transactions had been
exaggerated by the respondent. On the whole the witten
statenment clearly admtted that the branches of appellants 1
to 5 on the one hand and of the respondent and his son on
the other are entitled to a, half-share ‘each; but they
pl eaded that the said shares have to be allotted only after
maki ng some provisions out of the joint famly funds for the
paynments of the future Seernurai etc., due to the wunmarried
daughters in the famly. They also contended that the court
had no jurisdiction to divide the i nmmoveabl e properties in
Burma though it was adnitted that the —respondent was
entitled to the relief in respect of the division of the
famly assets as set forth in the witten statenent. Thi s
witten statement was adopted by appellant 2 though in a
general way be denied the allegations in the plaint which
had not been expressly admtted by him in his/ witten
statenent. It would thus be seen that the respondent’s
share in the famly properties was not in dispute nor was
his share in the properties in Burma seriously challenged.
The only plea raised in respect of the latter claimwas that
the court bad no jurisdiction to deal wthit. This state
of the pleadings in a sense truly reflected the nature of
the dispute between the parties. It is comon ground that
the family is a trading fanmly and there could be no doubt
that the assets of the famly were partible between the
menbers of the family. It was on these
222

pl eadings that the trial judge franmed fifteen issues and
set down the case for hearing.
At this stage appellant 2 wanted to go back “upon his
witten statement by making further and additional | pleas.
That is why he filed an application (Ex. P. 3 (a)) for
leave to file an additional witten statement. As we  have
al ready nentioned this application was rejected by the tria
court; but for our present purpose it is relevant to
consider the pleas which he wanted to raise by this
additional statement. He wanted to contend that the anmpunts
set apart in favour of appellant 1 and the respondent
respectively by their father remained invested distinctly
and separately during his lifetinme and that in |aw they
ought to be taken to be separate properties belonging to the
two respective branches. |In other words, the plea thus
sought to be rai sed was that by reason of the investment of
the ampunts in the names of appellant 1 and the respondent
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respectively the said anpbunts constituted the individual and
separate nonies of the respective persons and becane the
separate properties of their branches. Appellant 2 thus
raised a Contention about the character of the anmpunts
invested by the deceased Chi danmbaram Chettiar in the two
nanes of his sons respectively and in that sense the issue
which he sought to raise was in regard to the character of
the anounts thenselves. It had no direct reference to any
i moveabl e properties in Burna

Since the trial court refused to allow appellant 2 to raise
this additional plea he proceeded to try the issues already
franed by him and, as we have already indicated, he held

that he had no jurisdiction to deal wth i moveabl e
properties in Burma, and appointed a Conmi ssioner to nake an
enquiry in pursuance of the prelimnary decree. The

prelimnary decree in ternms excluded fromits operation the
i moveable properties in Burma as well as in the Indian
State of  Pudukottai. In the proceedings before the
Conmi ssi oner parties agreed that the properties in Burna and
Pudukottai ~should be left out of account and so no dispute
appears
223
to have been raised before himthat the accounts of the
firms in Burma shoul'd be taken by him

In the appeal filed by the respondent against this
prelimnary decree he did not challenge the decision of the
trial court that. he had no jurisdiction to deal wth

i moveabl e properties out of British India. H s appea
rai sed some ot her points which it is unnecessary to nention.
This fact is very significant. It shows that the respondent

accepted the finding of the trial court and di d not want the
Hi gh Court to consider his claimfor a share in the excluded
properties. In the appeal preferred by appellant 2 he had
urged inter alia that the trial court should have | all owed
himto raise the additional pleas and it appears that he had
al so raised a point that the trial court bad no jurisdiction
to direct a division of the noveable properties of the firns
in Burnma. The grounds taken by appellant 2 in ‘his neno
| eave no nmanner of doubt that none of the pleas which he
sought to raise before the H gh Court had any reference to
i moveable properties in Burma. It is, therefore, clear
that in none of the three appeal s pendi ng before the High
Court was it wurged by any party that the immoveable
properties in Burma should be brought within the -scope  of
the partition suit.

The application made by the parties for arbitrationto which
we have already referred has deliberately set out the
pendency of the three appeals in the Hgh Court at the
material time in order to furnish the background for
determning the extent and nature of the dispute which was
sought to be referred to arbitration. The respondent’s
claim for a share in the properties outside India had been
negatived by the trial court and the decision of the ‘tria

court had becone final because it was not chall enged by the
respondent and so there can be no doubt that the said claim
was- outside the purview of the dispute which was then
pendi ng between the parties in the High Court. It was not,

and coul d not have been, intended to be a matter in dispute
in the suit between the parties or any matter and
proceedi ngs connected therewith. Therefore we are satisfied
that the High

224

Court was right in comng to the conclusion that the
reference did not include any claimwith regard to the
i moveabl e properties in Burma
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It is, however, urged that the reference did include the
poi nts raised by appellant 2 in his appeal bef ore
the High Court; and that no doubt is true. But what is the
effect of the said grounds raised by appellant 2 ? As we
have al ready pointed out the said grounds did not raise any
guesti on about i moveabl e properties in Burma. They nerely
rai sed a dispute about the character of anpunts invested by
the deceased Chi danbaram Chettiar in the names of appell ant
1 and the respondent respectively. It was a dispute in
regard to nonies or noveabl es and so appellant 2 was driven
to contend that the trial court had no jurisdiction to dea
with such noveables. This contention is obviously w thout
substance and has not been raised either in the courts bel ow
or before wus. The only argunent raised is that the
reference included clainms inregard to i nmoveabl e properties
in Burma and this argument cannot be supported on the ground
of the pendency of ‘the appeal by appellant 2 before the High
Court because, even if the said appeal was allowed, it could
have no 'reference to any i nmobveable properties in Burna.
Thus the ‘attack against the reference on the ground that it
i ncl uded i mmoveabl e properties in Burma nust fail

Does the award deal with the-said i moveable properties in
Burma ? That 1is the next question which falls to be
considered. -If it does, it would be invalid not only
because it purports to deal wth foreign i moveabl e
properties but also for the additional reason that it is in
excess of the terns of reference. At the hearing of the
present appeals inthis Court M. Viswanatha Sastri, for the
appel l ants, attenpted to criticise the decision of the
arbitrators on several grounds; but we did not allow him to
raise any contentions against the nmerits of the award
because both the courts bel ow have rejected the appellants’
objections in that behalf, and in view of their concurrent
findings it would not be open to the appellants to raise the
same points over again. That is why we would
225
confine ourselves to those portions of the award which
according to the appellants, show that the arbitrators
di vi ded the i nmoveabl e properties in Burma and Pudukot'tai .
In regard to the properties in Pudukkottai this is what the

award says in paragraph 3: " The plaintiff and the
defendants shall enjoy them in equal —halves as under
mar ukkal kuttu. In proportion to their respective shares.
the plaintiff shall pay one-half of the taxes and the
defendants 1 to 5 the other half. Since the aforesaid
property has been situate in Pudukottai State it ~-has not
been divided on the good and bad qualities of the soil; if

it is necessary, the plaintiff and the defendants shall have
it divided in equal halves |ater on when required. "

In regard to the properties in Burma, paragraph 1 of the
award recites that " after comunications are restored in
Burma the plaintiff and the defendants have to divide the
firms in Burma at the places M nhla and Sitkw n bel onging to
them and the |ands, godowns, hones, gardens and the
properties itens, bank deposits, jewels, novables, al
assets etc., and the subsequent incone attached thereto into
two halves; and the plaintiff has to take one half and the
defendants the other, half ". Paragraph 2 adds that since
bot h the parties have agreed to divide the novabl e
properties attached to the said shop |later on the
arbitrators had not divided them The award has al so stated
that the sale deeds at Alagapuri and relating to the |ands
attached to the said firnms have been divided into two lots
and for the purpose of safe custody two |lists known as Schs.
A and B have been prepared and both parties have signed the
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lists. Later on, at the tinme of division of the said | ands,
firms and assets, all the docunents shall be collected
together and the parties shall take the docunents relating
to their respective shares.

The arbitrators then dealt with the additional plea sought
to be raised by appellant 2, and in substance they refused
appellant 2 permssion to raise that plea because they
thought that having regard to the conduct of the parties it
was futile to raise such a plea. That is why they directed
that " the plaintiff’s branch
29
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and the defendant’s branch have shares in all the anounts
and they added that their conduct fully justified the said
concl usion and the parties agreed to it. "

It is these portions of the award on which the appellants

based their contention that- immoveable properties in
Pudukot t ai and Burma have 'been dealt wth by the
arbitrators. In our opinion this contentionis not well-
f ounded. What the arbitrators have done is to divide the

properties which were thenthe subject-natter of the dispute
bet ween the parties; and having done so they have indicated
what the legal position of the parties would be in respect
of the properties outside the dispute. 1n appreciating the
effect of the words used in the award we nust bear in mnd
that the arbitrators were laynen not familiar wth the
techni cal significance of |egal expressions, -and so we mnust
read the relevant 'clauses as a whole with a view to
determine what in effect and substance they ‘intended to
deci de. Now take the recitals in the award to the
Pudukottai properties. The award expressly states that the
properties had not been divided by them and that the
plaintiff and the defendants shall have them divided when so
required. Al that the award says-is that since the parties
had separated and the properties in suit before t he
arbitrators had been actually divided by nmetes and  bounds,
the two branches shall enjoy the Pudukottai properties in
equal halves. This clause in the award cannot be  said to
di vide the said properties or even to determ ne their shares
in them The shares of the parties in the said properties
were admitted and so the award nerely says that as divided
menbers they wll hold and enjoy the properties half ~and
hal f .

Simlarly in regard to the properties in Burna the award
expressly states that the said properties had not- been
divided and it nerely refers to the true | egal position that
they would be enjoyed by the two branches half ~and half.
The arrangenment proposed by the arbitrators in | respect of
the inmmoveable properties in Burma is very significant.
They nerely asked the parties to hold the docunents of 'title
hal f and half for
227
safe custody and they have added that when the parties
decide to divide the properties all the docunents woul d have
to be brought together and a partition made according to
law. That again is an arrangenent dictated by comobnsense
and cannot be said to amount to a decision in any way. It
is not as if the award declares the shares of the parties in
respect of the properties. What it does is no nore than to
state the true and adnmitted | egal position of the parties’
rights in respect of the said properties.

In this connection it would be useful to refer to the
observati ons nmade by Viscount Dunedin in Bageshwari Charan
Singh v. Jagarnath Kuari (1). In that case the Privy
Council was called upon to consider the question about the
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adm ssibility of a petition which was relied upon as an
acknow edgnent of liability under s. 19, sub-s. (1) of the
Limtation Act; and it was urged that the said petition was
i nadm ssi ble because it purported or operated to create or
declare a right to inmmoveable property and as such was
conpul sorily registrable wunder s. 17(1)(b) of the Regis-
tration Act, 1908. In urging the objection to the
adm ssibility of the petition a large Dunber of Indian
decisions were cited before the Privy Council dealing wth
the word " declare " used in s. 17(1)(b) of the Registration
Act, 1908; and it was apparent that there was a sharp

conflict of views. In Sakha Ram Krishnaji v. Madan
Krishnaji (2), West, J., had observed that the word declare
in s. 17(1)(b) is placed along with 'create’ "assign’
limt ' or ' extinguish ' aright, title or interest, and
these words inply a definite change of legal relation to the
property by an expression of will enbodied in the docunent
referred to, and had added that he thought that is equally
the case with-the word "declare". - On the other hand certain

ot her deci sions had construed the word decl are liberally
in a very w de sense and it was on those decisions that the
obj ection agai nst adnissibility of the petition was founded.
In repelling the objection Lord Dunedin observed that
"t hough the word

(1) (21932) I.L.R /11 Pat. 272; 53 |.A 130.

(2) (1881) I.L.R 5 Bom 232.
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" declare " night be given a w.der meaning they are
satisfied that the view originally taken by West, J., 1is
right. The distinction is between a nmere recital of fact
and sonething which in itself creates a title." These

observations assist us in deciding the question as to
whet her the inmpugned portions of the award declare the
parties’ rights in imoveable properties in the sense of
deciding themas points or matters referred to arbitration
In our opinion, the H gh Court was right in answering this
guesti on agai nst the appellants. (Therefore the award i's not
open to the attack that it deals with i nmoveable properties
out of the jurisdiction of the court.
That takes us to the next ground of —attack against the
validity of the award. It is wurged that the award
contravenes the order passed by the H gh Court on the -stay
petition filed before it by appellant 2. There is, however,
no substance in this contention. Al that the H-gh Court
directed was that pending the final decision of the appeals
before it a final decree should not be drawn.  In fact the
Hi gh Court <clearly observed that there was no reason for
staying all the proceedi ngs pendi ng before the Comm ssi oner
That is the wusual order made in such cases, ~and it is
difficult to appreciate how this order has been contravened
by reference to arbitration or by the award that ~foll owed
it. The award is not and does not purport to be a  fina
decree in the proceedings and the proceedings before the
arbitrators substantially correspond to the proceedi ngs  of
the enquiry which the Comm ssioner would have held even
under the order of the Hgh Court. Therefore this,
contention nust also fail
We nust now consi der anot her objection against the validity
of the reference which has been seriously pressed before us.
It is wurged that the reference and the award are invalid
because the trial court was not conpetent to nake the order
of reference under s. 21 of the Act. Section 21 reads thus:
" Where in any suit all the parties interested agree that
any matter in difference between themin the suit shall be
referred to arbitration, they
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nmay at any time before judgment is pronounced apply in
witing to the Court for an order of reference.”
Two conditions nust be satisfied before an application in
witing for reference is made. All the interested parties
to the suit nmust agree to obtain a reference and the
subject-matter of the reference nust be any matter in
di fference between the parties in the suit. Wen these two
conditions are satisfied the application for reference nust
be made at any time before the judgment is pronounced. Thus
broadly stated the construction of the section presents no
difficulty. But when we analyse the inplications of the two
condi tions and seek to determ ne the denotation of the word
" court difficulties arise. Wat does the word it court"
nmean in this section? According to the appellants " court "
nmeans the court as defined by s. 2(c) of the Act. S. 2(c)
define,%the " court " inter alia as a civil court having
jurisdiction to decide the questions formng the subject-
matter  of the reference if the same had been the subject-
matter ~of a suit " ; and this prina facie neans the tria
court. The argurment is that an order of reference can be
made only by the trial court and not by the appellate court,
and so there can be no reference after the suit is decided
and a decree has been-drawn up in accordance wth the
judgrment of the trial court. |In the present case a judgnent
had been delivered by the trial court ~and a prelimnary
decree had been drawn in accordance with it, and so there
was no scope for making any order of reference. That is the
first part of the argument which rnust be carefully exam ned.

Does the ™"court" in-the context nean thetrial court *?
This construction cannot be easily reconciled with one of
the conditions prescribed by the section. After a decree is
drawmn up in the trial court and an appeal is presented
against it, proceedings in appeal are a continuation of the
suit; and speaking generally, as prescribed by s. 107 of the
Code of Civil Procedure the appellate court has all the
powers of the trial court and can performas nearly as nay
be the same duties as are conferred and inposed’ on the-
trial court.
230

If that be so, during the pendency of the appeal can it not
be said that matters in difference between the parties in
suit continue to be matters in dispute in appeal? The
deci sion of the appeal can materially affect the nature-and
effect of the decree under appeal ; and there is no doubt
that all the points raised for the decision of the appellate
court can be and often are points in difference between them
in the suit; and, in that sense, despite the decision of the
trial court the sane points of difference in suit continue
between the parties before the appellate court. |f  during
the pendency of such an appeal parties interested agree that
any matter in difference between themin the appeal | should
be referred to arbitration the first two conditions of the
section are, satisfied. Wen s. 21 was enacted did
Legi slature intend that during the pendency of the appeal no
reference should be nade even if the parties satisfied the
first two conditions prescribed by the section ?
In considering this questionit would be relevant and
material to take notice of the fact that prior to the
passing of the Act in 1940 the |I|ongstanding practice of
Indian courts was to refer to arbitration disputes pending
before the appellate court between the respective parties to
the appeals. If the object of enacting s. 21 was to
prohi bit such reference at the appellate stage it would, as
the Hi gh Court has observed, cause " a revolution in the
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exi sting practice Was such a revolution really intended ?
Having regard to the fact that the words used in s. 21 are
substantially the sane as those used in Sch. 11, paragraph
1, of the earlier Code, it would be difficult to to sustain
the plea that the enactnent of s. 21 was intended to bring
about such a violent departure fromthe existing practice.
If that had been the intention,of the Legislature it would
have nmde appropriate changes in the words used in s. 21
There-fore, the word " court cannot be interpreted to nean
only the trial court as contended by the appellants.

Simlarly, the word " suit " cannot be construed in the
narrow sense of meaning only the suit and not an appeal. In
our opinion, "court" in s. 21 includes

231

the appellate court proceedings before which are generally
recogni sed as continuation-of the suit,; and the word " suit
" wll include such appellate proceed_ings. W may add
that whereas s. 41 of the Act is consistent with this view
no other section mlitates against it.

The next ‘question is: Wen can an application for reference
be made ? The section prescribes that it can be nade at any
time before the judgnment is pronounced. It has been fairly
conceded before us that the word "judgnent"” cannot refer to
the wvarious interlocutory orders and judgnents that may be
passed during the hearing of the suit; ‘and so the word "
j udgrment" cannot be given the meaning assigned to it by s. 2

(9) of the Code. It cannot nean in the context the
statement given by the judge of the grounds of a decree or
or der. It nust nmean a judgnment which finally ‘decides al

matters in controversy in the suit. Thus it-follows that it
is open to the parties to apply for a referenceat any tine
before the final judgnent is pronounced in the suit. | f
that be so, can the parties apply for an order referring
matters indifference between themeven though such matters
may have been covered by interlocutory judgnents delivered
in the rmeanwhile? The appellants suggest that though
reference to arbitration may be nade at any tine before the
final judgnent is pronounced the subject-natter of the
reference nust be such as is not covered by any decision of
the court pronounced in the neanwhile.  This argunent reads
the word " judgnent as judgnent in regard to a matter _in
di fference between the parties; if a difference between the
parties has been covered by an interlocutory judgnent-it can
no longer be referred to arbitration; that is the con-
tention. We are not inpressed by this contention. [In our
opinion the schene of the section does not pernit the
addition of any words qualifying the word judgnent " used in
it. The expression " at any tine 'before the judgnent is

pronounced " is only intended to showthe Ilimt of /tine
beyond which no reference can be nade, and that Llimt is
reached when a final judgment is pronounced. The <provision
that " any

232

matter in difference between the parties in the suit can  be
referred to arbitration " cannot be subjected to the further
limtation that the said matter can be referred to
arbitration if it is not covered by the judgnent of the
court. The effect of the section appears to be that so |ong
as the final judgment is not pronounced by the court any
matter-i. e., some or all the matters-in difference between
the parties can be referred to arbitration provided they are
agreed about it. If a reference can be nade even at the
appel l ate stage when all matters in difference between the
parties are covered by the final judgment of the tria
court, it is difficult to wunderstand why in allow ng
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reference to be made during the pendency of the suit in the
trial court any further conditions should be inposed that
only such matters of difference can be referred to as are
not covered by an interlocutory judgnment of the court. We
woul d accordingly hold that it is open to the trial court to
refer to arbitration any matters of difference between the
parties to the suit provided they agree and apply at any
time before the court pronounces its final judgnment in the
Suit.

But this construction still |eaves one question to be
consi der ed. Had a final judgment been pronounced by the
trial court in this case at the time when it passed the
order of reference ? It had delivered a judgnment and a
prelimnary decree had been drawn up.’ A judgnment delivered
by a court in a partitionsuit which is followed by a
prelimnary decree cannot be said to be a final judgnent in
the suit. Proceedings which parties may take pursuant to

the prelimnary decree are still ‘a part of the suit, and it
is only with the passing of the final decree that the suit
cones to an end.” As observed by the Privy Council in Jadu

Nath Roy & Ors: v. Parameswar Mullick & O's. (1) a partition
suit in which a prelimnary decree has been passed is stil
a pending suit with the result that the rights of parties
who are added after the prelimnary decree have to be
adjusted at the time of the final decree. This position is
not disputed. Therefore, the fact that ‘a prelimnary decree
had been drawn up in the present

(1) (1939-40) 67 1. A 1.
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case and it was based upon a judgnent delivered by the court
cannot exclude the application of s. 21. The judgnment which
had been delivered by the court not a final judgnent
contenplated by s. 21. The trial court ~would, therefore,
have jurisdiction to make the order of reference.

There is, however, another ~fact ~which introduces a
conplication; and that is the pendency of the three  appeals
before the Hi gh Court at the nmaterial tine. As /we have
al ready observed the three appeals which were pending before
t he H gh Court raised before that court nmatters in
di fference between the parties in the suit, —and to that
extent the said matters of difference were really pending
before the High Court and not before the trial court. In
such a case, which is the court that has jurisdiction to
nake the order of reference? Thereis no difficulty in
holding that if the suit is pending in the trial court-and a

final judgnment has not been pronounced by it, it is the
trial court which is conpetent to nake the  order of
ref erence. Simlarly, if a suit has been decided, a fina

j udgrment has been delivered and a decree had been drawn up
by the trial court-and no appeal has been preferred agai nst
it, the nmatter 1is concluded and there is no scope for
applying s. 21 at all. On the other hand, iif a ' decree
determining the suit has been drawn up by the trial  ‘court
and it is taken to the appellate court, during the pendency
of the appeal, it is the appellate court that is conpetent
to act under s. 21. These three cases do not present any
difficulty; but where a prelimnary decree has been drawn up
and an appeal has been filed against it the conplication
arises by reason of the fact that the disputes between the
parties are legally pending before two courts. Pr oceedi ngs
which would have to be taken between the parties in pur-
suance of, and consequent upon, the prelimnary decree are
pendi ng before the trial court; whereas matters in
di fference between the parties which are covered by the
prelimnary judgment and decree are pending before the
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appel l ate court. In such a case it may perhaps be logically
possi ble to take the view that

30
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the arbitration in respect of the disputes in relation to
proceedi ngs subsequent to the prelimnary decree can be
directed by t he trial court, wher eas arbitration

in respect of all the matters concluded by the trial court’s

prelimnary judgnment which are pending before the appellate
court can be made by the appellate court; but such a | ogica

approach is not wholly consistent with s. 21 ; and rather
than help to solve any difficulty it nmay in practice create
unnecessary conplications.. In nbst cases matters in dispute

before the trial court in final decree proceedings are so
i nextricably connected with the matters in dispute in appea
that effective arbitration can be ordered only by one
reference and not by two. We are, therefore, inclined to
hold that in a case of this kind where both the courts are
possessed of the matters in dispute in part it would be open
to either court to nake an order of reference in respect of

all the matters in dispute between the parties. It is
argued that on such a construction conflict of decisions may
arise if two sets of arbitrators may be appoi nted. We do
not think that such a conflict is likely to occur. |If the

parties nove the/ trial court and obtain an order of
reference they would inevitably ask for appropriate orders
of withdrawal or stay of the appellate proceedings; if, on
the other hand, they obtain a simlar order of reference
from the appellate court they would for simlar reasons
apply for stay of the proceedings before the trial court.
In the present case proceedi ngs subsequent to the
prelimnary decree were pending beforethe trial court and
so we must hold that the trial court-was conpetent to act
under s. 21. On that view the objection against the
validity of the reference based on the provisions of s. 21
cannot succeed.

W nmay now briefly refer to sone of the decisions to which
our attention was invited. Before the Act was passed in
1940, the procedure for referring matters in di spute between
the parties in pending suits was governed by the provisions
of Sch. 11 to the Code of Civil Procedure. There appears to
have been a consensus of judicial opinionin favour of ~the
view that under Sch. 11, paragraph 1, the appellate  court
coul d make
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an order of reference in respect of matters in dispute
between the parties in an appeal pending before it. A note
of dissent had, however, been struck by a Full Bench of  the
Calcutta High Court in Jugessueur Dey v. Kritartho Myee
Dossee (1). |In that case the question for decision /arose
under the provisions of the Code of 1859 and the Full ' Bench
hel d that an appellate court had no power even by consent of
parties to refer a case for arbitration under t he
arbitration sections of Act VII1 of 1859 which applied only
to courts of original jurisdiction nor was such power
conferred on an appellate court by s. 37 of Act XXIIl of
1861. One of the reasons which weighed with Couch, C. J.,
who delivered the principal judgment of the Full Bench was
that according to him neither reason nor conveni ence
required that the appellate court should refer a suit to
arbitration after the matter had been decided by the tria

court. Kenp, J., who concurred wth t he deci si on

apprehended that " if the parties are allowed to refer
matters to arbitration after a case has been finally
di sposed of by a court of justice such a proceeding mght
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tend to bring lower courts into contenpt In our opinion
this apprehension is not well-founded. Besides it is well-
known that when parties agree to refer the nmatters in
di spute between themin suit to arbitration they desire that
their disputes should be disposed of untramelled by the
rigid technicalities of the court procedure. A search for a
short-out by neans of such arbitration sonmeti nes takes the
parties on a very long route of litigation but that is
anot her matter.

The Calcutta view was dissented fromby the Mdras High
Court in Sangaralingam Pillai(2) in sonewhat enphatic words.
"Entertaining all respect for the opinions of the |earned
judges of the H gh Court of Calcutta by whomthe case of
Jugesseur Dey (1) was decided ", observed the judgrment, " we
are not convinced by the reason given in the judgnent for
hol ding that an appellate court might not, with consent of
the parties, refer the matters.in dispute in the appeal to
arbitration." Having thus expressed their disapprova

(1) 12 Beng. L.R 266. (2)°(1881) I.L.R 3 Mad. 78.
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of the Calcutta view, thelearned judges proceeded to add
that in the case before theman order of reference was
sought for under s. 582 of the Code of 1877 and they held
that wunder the said provision the appellate court is given
the same powers /and  is required to perform the sane
functions as nearly as may be as the trial court. The view
thus expressed by the Madras Hi gh Court was subsequently
accepted and approved by the Cal cutta H gh Court in Bhugwan
Das Marwari & Anr. wv. Nund Lall Sein & Anr. (1) and Suresh
Chunder Banerjee v. Ambica Churn Mokerjee (2 ). As we have
al ready observed, prior to the enactnent of the Act there
has been a | ongstandi ng judicial practice under which orders
of reference have been passed by appellate courts in respect
of matters in dispute between the parties in appeal s pendi ng
bef ore t hem

The construction of s. 21 has led to a divergence of
judicial opinion. |In Abani Bhusan Chakravarty & Ors. v. Hem
Chandra Chakravarty & Or8. (1), the Calcutta Hi gh Court has
taken the view that the court as defined in the Arbitration
Act. does not include an appellate court and consequently
there is nothing in the Act which enables an appellate court
to refer to arbitration matters in dispute between the
parties. This decision proceeds on the erroneous view that
the it court” in s. 21 neans only the court as defined
ins. 2(c) and that the considerations based on the _powers
of the appellate court prescribed, by s. 107 are  foreign
to the Act. It also appears that the | earned judgeswere
di sposed to think that if the matter in dispute between the
parties at the appellate stage was referred to arbitration
it mght tend to bring the lower courts into contenpt.
There is no doubt that a court cannot claim an"-inherent
right to refer a matter in dispute between the parties to
arbitration. Before a matter can be thus referred to
arbitration it nust be shown that the court in question has
been statutorily clothed with the power to make such _an
order; and that woul d depend on the construction of s. 21 of
the Act. The Cal cutta High Court has-construed the said
section in

(1) (21886) I|I.L.R 12 Cal. 173. (2) (1891) I.L.R 18 cal
507.

(3) AI.R 1947. Cal. 93.
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subst ance consistently with the view taken by it in the case
of Jugesseur Dey (1).

On the other hand the Patna High Court has taken a contrary
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view in Thakur Prasad v. Baleshwar Ahir & Os. (9).

Jamuar, J., who delivered the judgnent of the court, has
consi dered the decision of the Calcutta High Court in the
case of Jugesseur Dey (1) and has dissented fromit. In the

Al l ahabad High Court somewhat conflicting views had been
expressed on di fferent occasions; but, on the question as to
whet her the appellate court can refer a matter in dispute
between the parties to arbitration or not, and whether the
suit includes an appeal, the decision of the Full Bench of
the Allahabad H gh Court in Mradhwaj v. Bhudar Das (3)
seens to be on the same lines as that of the Patna Hi gh
Court. This Full Bench al so considered the question about
the applicability of s. 21 to execution proceedings but with
that aspect of the matter we are not concerned in the
present appeal. The Madras H gh Court has taken the sane
view in Subramannaya Bhatta v. Devadas Nayak & O's. (1).
However, none of these decisions had occasion to consider
the question about the conpetence of both the trial court
and the appel late court in cases where a prelimnary decree
has been passed and an appeal has been filed against the
sai d decree. It would thus appear that the mgjority of the
I ndi an Hi gh Courts have construed the words 11 suit " and 11
court " used ins. 21 liberally as including appellate
proceedi ngs and the appellate court respectively. In the
result we hold that the trial court was conpetent to make
the reference and its validity is not open to any objection
That | eaves only one point to be considered.” It is urged by
the appellants that the arbitrators acted ‘illegally and
without jurisdiction.in directing the Appellants to pay to
the respondent Rs. 2,682-6-0 by way of interest on the
amounts specified in the award up to Decenber 5, 1944, and
from that date at the rate of 5as. per cent. per  nensem
t hus inposing on

(1) 12 Beng. L.R 266. (3) A Il.R 1955 All. 353.

(2) AIl.R 1954 Pat. 106. (4) A "R 1955 Mad. 693.
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the appel lants a total liability of Rs. 2,36,782-11-9. The
appel | ants have al so been directed to pay future interest
on the sanme anpbunt at 8as. per cent. per nensem from the
said date until the date of paynment. This argunent is based
solely on the observati ons made by Bose, J., who  delivered
the judgment of this Court, in Seth Thawardas Pherumal v.
The Union of India (1). It appears that in that case the
claim awarded by the arbitrators was a claim for  an
unliqui dated sumto which Interest Act of 1839 -applied as
interest was otherw se not payable by law in that kind of
case. Dealing with the contention that the arbitrators
could not have awarded interest in such a case Bose, J., set
out four conditions which nust be satisfied before interest
can be awarded under the Interest Act, and observed that
none of themwas present in the case; and so he “concl uded
that the arbitrator had no power to allow interest  sinmply
because he thought that the paynment was reasonable. The
alternative argunent urged before this Court that interest
coul d be awarded under s. 34 of the Code of Civil Procedure,
1908, was al so repelled on the ground that the arbitrator is
not a court within the neaning of the Code nor does the Code
apply to arbitrators. M. Viswanatha Sastri relies upon
these observations and contends that in no case can the
arbitrators award interest. It is open to doubt whether the
observations on which M. Viswanatha Sastri relies support
or were intended to lay down such a broad and wunqualified
Proposi ti on. However, we do not propose to pursue this
matter any further because the present contention was not
urged before the High Court. It was no doubt taken as a
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ground of appeal but fromthe judgnent it is clear that it
was not urged at the time of hearing. Under t hese

circunstances we do not think we would be justified in
allowing this point to be raised before us.

The result is that the conclusion reached by the High
Court is right and so its order that a decree should be
drawn in terns of the award nust be confirned. Civil Appea
No. 112 of 1955 accordingly fails and is dismssed wth

costs. It is conceded that -if the
(1) [21955] 2 S.C.R 48.
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princi pal appeal fails it would not be necessary to nake any
effective orders on the rest of the appeals in this group
The said appeals also fail and are dismssed; but there
woul d be no order as to costs.

Appeal s di sni ssed




