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Mysore State Civil Service Rules, r. 285 and Note | and

Mysore Civil Services (Confidential Reports) Rules, 1965, r.
3-Conpul sory retirenent based on confidentiial reports-If
coul d be chal |l enged.

HEADNOTE

The appellant was an officer in the Mysore State Service
In 1967, when he had passed the age of 50 years he was
conpul sorily retired in terms of r. 285 of the Mysore (Civi
Service Rules read with Note | ‘thereto, as the GCovernment
was of opinion that it was necessary in the public’ interest
toretire him He challenged the order on the ground, inter
alia, that there was violation of natural justice .in that
the appell ant was not infornmed of the evidence on which the
order was based and no opportunity was Riven to him for
expl ai ni ng, away such evidence. The respondent stated that
the action was taken on a consideration of the confidentia
reports submitted in respect of the appellant and that it
was not based on any prejudice against him - The Hi gh Court
di smi ssed the petition.

Di sm ssing the appeal to this Court,

HELD : (1) As the Confidential Reports Rules stood at/  the
rel evant tinme, the appellant coul d not have appeal ed agai nst
the adverse remarks, and if the opinion of the Governnent to
retire himconpul sorily was based primarily on the reports,
he could only challenge the order if he was in a position to
show that the remarks were arbitrary or mala fide. |If the
Government bona fide. forned the opinion that it was in the
public interest to retire him the correctness of that
opi nion could not be challenged. [310 A-(C

(2) It is difficult to see bow the appellant could have
explained that it was contrary to public interest to retire
him if there was no basis for attacking the order on the
ground that it was made arbitrarily or mala fide. [309, B-(]
Shivacharana v. State of Mysore, A I.R 1965 S.C. 280; Union
of Indiav. J. NN Sinha, [1971] 1 S.C.R 791, followed.
Oissa v. Binapani Dei, [1967] 1 S.C R 625, explained.

A K. Kraipak v. Union, [1970] 1 S.C R 457 at 469,
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referred to’.
(3) The fact that r. 285 was not so enphatically worded as

F.R 56 (i) considered in J. N Sinha' s case makes no
di fference, because, both the rules give the Governnent the
same or simlar right; and so long as the right is not

qualified it must be held to be absolute. [311 H 312 A] (4)
If the confidential reports could be acted upon his
promotion could be wthheld even if he was not nade to
retire conpulsorily. |If on the basis of the confidentia
reports be was asked to retire in conpliance with the rule,
the appellant could not conplain of |oss of position which
he mght have attained if there were no adverse remarks
agai nst him

[312 B-C

JUDGVENT:
ClVIL APPELLATE JURI'SDI CTION: Givil Appeal No. 1835 of 1968.
305
Appeal fromthe judgnent and order dated March 21,1968 of
the Mysore H gh Court in Wit Petition No. 2371 of 1967.
Appel | ant appeared in-person
M Veerappa, for the respondents.
The Judgrment of the Court was delivered by
Mtter, J. The only point involved in this appeal by certi-
ficate, is-whether the order of conpulsory retirenment dated
June 28, 1967 intinating the appellant that it was necessary
in the public interest that he should be retired from
service wth effect from October 15, 1967 in ternms of Rule
285 of the Mysore Civil Services Rules read with Note
thereto was inconsistent with the rules of natural " justice
in that the appellant was not inforned of the evidence on
which the order was based and no opportunity was given to
him of being heard and neeting or ~explaining away the
evi dence in support of the order, and as such was liable to
be quashed. The Hi gh Court rejected the wit petition of the
appellant in which the above and other contentions were
raised by himbut as the certificate is linitedto the one
guestion nentioned above the other points canvassed before
the Hi gh Court do not fall for consideration.
The facts are as follows. The petitioner was a d ass-I
Health Officer in the Departnent of Public Health in Msore
State Service in the year 1967. But for the order of
retirement which was served on himhe night have continued
in service up to Decenber 31, 1971 when he would have
attained the age of 55 years. In June 1967 when he had
passed the age of 50 years he was served with an order. the
text of which is as follows :-
"Whereas the Governnent of Msore is of
opinion that it is necessary in the public
interest that you, Dr. N V. Putta Bhatta
Health Oficer Cass | wrking as District
Health and Famly Planning O ficer, Coorg,
should be retired fromservice with effect
fromthe 15th October, 1967
Now, therefore, as required by Note 1 to Rule
285 of the Mysore Civil Services Rules, you
are hereby given three nonths’ notice that you
shall be retired fromservice with effect from
the 15th Cctober, 1967."
He filed his wit petition in the High Court of Msore in
Sept enber  1967. The averments in the petition which are
rel evant for the purpose of this appeal are as follows
(a) Paragraph 5 of the petition
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"This order which vitally affects nmy right to
conti nue till I attain t he age of
super annuation, nanely, 55 years
306

with the prospect of ’'becom ng the Head of the
Depart ment shoul d have been passed only after
giving ne an opportunity to show cause agai nst
it having regard to the rules of natura
justice."
(b) Paragraph 18(a) of the petition
I was not given any chance or opportunity to
know the causes for the inpugned order on
which | amto be retired prematurely. In the
absence of any such cause, 1 assuned that sone
confidential report or any cause affection ny
heal th ~may ~have been consi dered. On this
assunption’| made representation to the first
respondent (the State of Mysore) through the
second respondent (the Director of Health
Servi ces) These representations wll show
that | was a victim of prejudice of the
Directorate of Health Services
(c) Paragraph 22 of the petition
"After the- inpugned order was passed | got two
confidential reports One of these reports
stated that | require guidance, that | had not
initiative and not fit-to hold any executive
post ‘and that | was in the habit of divulging
CGovernment information without the perm ssion
of the Government.  The second report of 1966
stated that | was a conceited, inconpetent and
irresponsible officer and that | was slow in
di sposing of the official matters and that |
was not amendabl e to superior officers These
confidential reports were sent to ne on 1-9-67
I had to nake representation against these
fal se all egations.”
(d) Paragraph 23 of the petition
“"I't wll thus be seen that in the  background
of the confidential report for 1966 that |
must be retired or retired from service
wi t hout any opportunity to me, the inpugned
order has been passed. The inmpugned  order
therefore is violative of Art. 31 1© of -the
Constitution since it is clearly based on the
1966 confidential report | therefore submt
that on vague and unsupported charges ny
career is sought to be blocked which should
have been ot herw se prom sing."
In the counter affidavit of the State it was averred that
action was taken by the Governnent on a consideration of the
confidential reports submitted in respect of the petitioner
and that it was not based on any prejudice or jealousy
against him No opportunity for hearing was contenplated
under Rule 285 and the inmpugned order was not violative  of
Art. 311 of the Constitution.
307
The relevant part of Rule 285 of the Mysore Civil Services
Rul es and Note 1 thereto read as foll ows
"Aretiring pension is granted to a Governnent
servant who is permtted to retire after
conpl eting qualifying service for thirty years
or such less time as may, for any specia
cl ass of CGovernnent servants be prescribed.
Note 1. A CGovernment servant may retire from
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service any tinme after conpleting thirty
years’ qualifying service provided that he
shall give in this behalf a notice in witing
to the appropriate authority, at |least three
nont hs before the date on which he wishes to
retire. Covernnent may, by order, retire any
Government servant after he has conpleted
twenty five years of qualifying service or

after he has attained fifty years of age, if
such retirenent is in their opinion necessary
in t he public interest, provi ded t hat

Covernment  servant concerned is given notice
of three nonths before the date of retirenent,
or in lieu of such notice, a sumequivalent to
the anmobunt of his salary for a period of three
nont hs. "

The validity of the above rule was attacked in this Court in

Shivacharana v. State of Mysore (1). Upholding the validity

thereof it was said by this Court (at p. 281 paragraph 4):
"It woul d thus be clear that though the nornal
age of retirement under R 95 (a) is 55 years,
under R. 285 it is conpetent to the Governnent
to retire conpulsorily a government servant
prematurel y if it is thought that such
premature retirement is necessary in the
public interest. This power can, however, be
exercised only in cases where the Governnent
servant. has conpleted 25 years qualifying
service  or has attained 50 years of age. In
or der wor ds, ordi nary retirement by
super annuati on occurs after attaining 55 years
or conpleting 30 vyears’ servi ce, whil e
premature retirement can be forced on the
government servant if he has either conpleted
25 years of service, or has attained 50 years
of age. In the case of premature conpulsory
retirenment, the government servant is entitled
to pension as indicated in Note 1 to Rule
285."

In that case the appellant before this Court had urged that

his record was free fromblem sh and CGovernment- was not

justified in coming to the conclusion that it was in- the

public interest to retire him Turning down the said

contention it was stated

(1) Al.R 965 S.C. 280.

308
"The allegations made by the petitioner in
that behalf are very vague and unsatisfactory,
and so, it wuld be idle to contend that if

t he i mpugned note is valid, the or der
term nating the services of the petitioner can
still be challenged on the ground that it is
not justified on the merits or is illegal or
arbitrary. VWet her or not the petitioner’s
retirement was in the public interest, is a
matter for the State Governnent to consider

and as to- the plea that the order is
arbitrary and illegal, it is inpossible to

hold on the material placed by the petitioner
before us that the said order suffers fromthe
vice of mala fides."
It may be noted that the appellant before us had challenged
the order of term nation of service on very simlar grounds
and the only additional point urged by himbefore us is that
as the order of June 1967 has civil consequences it was
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obligatory on Government to give himnotice to show cause
agai nst the order proposed before it was nmade. In support
of this reliance was placed on Orissa v. Binapani Dei(1).
There too the Governnent of Orissa had served the order of
conpul sory retirement on the first respondent but the nmain
ground of attack was that whereas according to Governnent
records she was born on 10th April, 1910 and as such would
have been due for superannuation on the 10th April 1965,
CGovernment had nade an enquiry as to her date of birth
behi nd her back and asked her to show cause why a certain
dat e should not be taken as the correct date of birth. The
report of the enquiry officer was not disclosed to her and
the first respondent was not given an opportunity to neet

the evidence used against her. This was followed by
Gover nnent refixing ‘her date of birth and ordering
conpul sory retirenment. |t was observed by this Court (see
p. 629)

"The State has undoubtedly authority to
conpul'sorily retire a public servant who is
super annuat ed. ~ But when that person disputes
the claimhe must be informed of the case of
the State and the evidence in support thereof
and he nust have a fair opportunity of meeting
that case before a decision adverse to him is
t aken. "
Wth regard to the enquiry it was said that, it was contrary
to the basic concept of justice and cannot have any val ue.
It was added that although the order was administrative in
character it involved civil consequences and nust be nuade,
consistently with the rules of natural -justice after
informing the first respondent of the case of the State, the
evi dence in support thereof and after giving an opportunity
to the first respondent of being heard and neeting or
expl ai ni ng the evidence.
(1) [21967] 2 S.C. R 625.

309
It will be noticed at once that the facts of this case are
not in pari materia with those of Binapani Dei’s. Her e

there was no dispute nor any claimby the appellant that he
was asked to retire before he had attained the age of 50
years. Al his challenge is directed to the formation  of
opi nion by the Governnment that it was in the public interest
to retire him It is difficult to see how the appell ant
could have explained that it was contrary to public interest
to, retire himif his attack on the ground that ~the ~order
was made arbitrarily or mala fide could not —be sustained.
The counter affidavit of the State definitely alleged that
in formng the opinion Governnent had taken note of the
adverse remarks in the appellant’s confidential report.
The appel | ant contends that if Governnment’s action was noti-
vated by the adverse renmarks in the reports he should have
first been given notice thereof and in any event his
representati on against them should have been disposed of
before any retirenment order could have been passed on him
Qur attention was drawn to G S.R 597 of the General Admi -
nistration Secretariat notification of the State of Msore
dated 6th July, 1965. By the said notification the Governor
of the State nade a set of rules known as the Mysore Civi
Services (Confidential Reports) Rules, 1965. According to
r. 3 thereof
"In respect of every Gazetted and non- Gazetted
of ficer an Annual Confidential Report shall be
recorded assessing as correctly as possible
such officer’s physical, nmental and noral
suitability for his office and for pronotion,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

his ability to apply intelligently the | aw and
procedure prescribed to cases comng before
him his treatnent of his subordinates and
behavi our to his superiors and colleagues in
other departments aid his relations with the
public.”
The preparation and transnm ssion of confidential reports are
to be made in terns of r. 5 which inter alia directs that a
report was to be prepared with the greatest caution and no
record or remarks shall be nade lightly on the spur of the
nonent or based on prejudice. Under r. 8 (1) all adverse
remar ks whet her through an ordinary or special report shal
be communi cated to the officer concerned, unless the adverse
remarks are of such a nature that the communication thereof
is unlikely to result in the remedy of the defect or is
consi der ed i nadvi sable for . any other reason. Wi | e
conmuni cating an -adverse remark, the nane of the officer
recording . the adverse remark shall not be communicated to
the officer reported upon. Under r. 9 no appeal |ay against
adverse remarks nmade in the annual confidential reports.
Qur attention was however drawn to a notification dated 6th
February 1970 whereby r. 9 was altered so as to give an
of ficer
310
agai nst whom adverse remarks were made a right to subnmit a
representation on which a decision” had to be t aken
expedi tiously and communicated to him At the relevant tine
however the said anended rule was not in ‘operation and
consequently it was not open to-the appellant to challenge
the correctness of the adverse remarks in his confidentia
reports by way of appeal. As the ,confidential reports
rules stood at the relevant tine, the appellant could not
have appeal ed agai nst the adverse remarks and if the opinion
of Government to retire himconpul sorily was based prinmarily
on the said report he could only challenge the order if he
was in a position to show that the remarks "were arbitrary
or nmale fide.
It is not necessary for us to exami ne the rules of natura
justice in general but we may quote observations from a
judgnent of this Court in A. K Kraipak v. Union() to show
that the particular circunstances of a case considered .in
the background of the |aw ,applicable nmust be determnative
on the point. There the Court
-.said :
"What particular rule of natural justice
shoul d apply to a given case nust depend to a
great extent on the facts and circunstances of
that case, the franework of the |aw under
which the enquiry is held and the constitution
of the Tribunal or body of persons appointed
for that purpose. Whenever a “conpl ai nt
is made before a court that sonme principle of
natural justice had been contravened the court
has to decide whether the observance of  that
rul e was necessary for a just decision on the
facts of that case."
In Union of India v. J. N. Sinha(2) the Court was concerned
,directly with the principle of natural justice in simlar
ci rcumst ances. There the order of retirenent was based
on Fundamental Rule 56(J) reading
"Not wi t hst andi ng anything contained in this Rule t he
appropriate authority shall, if it is of the opinion that it
is in the public interest so to do have the absolute right
to retire any Governnent servant by giving himnotice of not
less than three nmonths in witing or three nonths pay and
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al l owances in lieu of such notice."
There this Court observed (see p.795):

"The

right conferred on the appropriate authority is an

absolute one. That power can be exercised subject to the
conditions nentioned in the rule, one of which is that the
concerned authority nust be of the opinion that

(1)
(2)
311

The

[1970] 1 S.C.R 457 at 469,
[1971] 1 S.C.R 791.

it is in public interest to do so. If that
authority bona fide fornms that opinion, the
correctness of that opinion cannot be
chal | enged ' before courts. It is open to an
aggrieved party to contend that the requisite
opi ni on has not been formed or the decision is
based on collateral grounds or that it is an
arbitrary deci sion. The 1st r espondent

chal | enged t he opinion fornedby the CGover nent
on the ground of nmala fide.But that ground
has failed .... The inpugned orderwas not

attacked on the ground that the required
opinion was not formed or that the opinion
formed was an arbitrary one. One of the
condi tions of the 1st respondent’s service is
that / the Governnent can choose to retire him
any tinme after he conpletes fifty years if it
thinks that it is in public interest to do so.
Because of his conpulsory retirement he does
not |ose any of the rights acquired by him
bef ore retirenent. Compul sory retirement
i nvol ves no_civil consequences. The
af orementioned rule 56(j) is not intended fortaking
any penal action against the gover nnent
servants. That rul e nmerely enbodies ' one of
the facets of the pleasure doctrine enbodied
in Art. 310 of the  Constitution. Vari ous
consi derations nay weigh with the appropriate
authority whil e exercising the power conferred
under the rule. |In some cases, the governnent
may feel that a particular post may be nore
usefully held in public interest by an officer
nore conpetent than the one who is holding.
It may be that the officer who is holding the
post is not inefficient but the appropriate
authority may prefer to have a nore efficient
of ficer... VWi | e a mninmm  service is
guaranteed to the government  servant, the
government is given power to ‘energise its
machinery and make it nore efficient by
conpul sorily retiring those who in its opinion
shoul d not be there in public interest."

Court further noted that a conpulsory retirenent was

bound to have sone adverse effect on the Governnent servant

but
t he

such rule of retirenent could only be acted upon after
of ficer had attained the prescribed age and further a

conpul sorily retired governnment servant did not |ose any of

t he

benefits earned by himtill the date of his retirenent.

Allthe above observations apply to the facts of the
appel l ant’ s case. But the appellant seeks to distinguish
that case because of the useof the expression "absolute
rights" in F.R56(J), rule 285 not being so enphatically
worded. But that in our opinion nmakes no difference. Bot h
rul es give the Government the sane

312
or

simlar right: so long as the right is not qualified it
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must be held to be absolute and no distinction can be nade
bet ween r. 285 and F. R 56(J) on that ground.

The last <contention of the appellant that in the norma
course of things he woul d have been superannuated at the age
of 55 and would have reached the top position in the
department the deprivation whereof was a civil consequence
of the order, does not bear scrutiny. |If the confidentia
reports could be acted upon his pronotion could be withheld
even if he was not nmade to retire ,conpulsorily. |If on the
basis of the confidential reports he is asked to retire in
conpliance with that rule he cannot conplain because of |oss
of position which he mght have attained if there were no
adverse renmarks agai nst him

In the result the appeal fails but we nake no order as to
costs. We however think it appropriate to take note of the
skillful way in which the appellant put forward his case and
dealt with the points of law with which as a | ayman he was
not expected to be famliar

V.P.S. Appeal dism ssed

313




