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ACT:

I ncome Tax-Set-off of |oss-Anpbunt conputed not notified in
witing-Effect-lIncone-tax Act, 1922 (XI- of 1922), SS. 24,
24(3).

HEADNOTE:

For the accounting year 1941 the assessee’s profits fromhis
share in an unregistered firmwere,. set off against his
| osses in the individual business and the Incone Tax Oficer
determ ned the loss to be carried forward at RS. 53,840, but
did not notify to the assessee by order in witing the
amount of the loss as conputed by himas required by S

24(3) of the Act. The assessee appeal ed against the
assessment but did not question the amount of the |oss which
had been determn ned. In the year 1942-43 the assessee

claimed to reopen the question of the loss to be carried
forward stating that it was RS. 2,116760. This contention
was rejected by the Tribunal. The contention was again
raised by the assessee in the assessnment years 1948-49 and
1949- 50.

The question was whet her the | oss which had been ~determ ned
and ordered to be carried forward nust be deenmed to . have
becomre final because no appeal was filed against /that
det ermi nati on.

Hel d, that conputation of the anpbunt of |oss under S 24 O
the I ncome-tax Act does not becone final unless the 'Incone-
tax Oficer notifies by order in witing, the anpunt of the
loss as computed by himto the assessee. The assessee was
entitled to have

187

the |l oss redeterm ned in a subsequent year though he had not
filed an appeal against the determ nation of the [oss but no
appeal could be filed in the absence of an order in witing.
Set h jammadas Daga v. The Conm ssioner of |ncone-tax, [1961]
3 S CR 174, appli ed.

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 148 to 150
of 1960.
Appeal s by special |eave fromthe judgnent and order dated
October 31, 1956, of the former Nagpur Hi gh Court in M sc.
Cvil Case No. 184 of 1953.
K. N. Raj agopal a Sastri and D. Cupta, for the appellants.
J. M  Phakar, S. N Andley, J. B Dadachanj i and
Baneshwar Nath, for the respondents.
1961. March 7. The Judgnment of the Court was delivered by
H DAYATULLAH, J.-These appeal s, by special |eave, have been
filed by the Comm ssioner of Income-tax, Mdhya Pradesh,
agai nst the assessee, an individual, by nane Seth Khusha
Chand Daga. The assessee was a partner in a firm Messrs.
R B. Bansilal Abirchand of Nagpur. 1In the year of account
ending Diwali, 1941, he received his share of assets and
property fromthis firm and started business of his own.
In the same year, his sources of income were speculation
al  owance from CGovernnent as treasurer, house property and
di vi dends. The assessee had received sonme profits from his
share in ‘anunregistered firm agai nst which were set off his
losses in_ his individual® business, and the |ncone-tax
Oficer, who nmade the assessnment, deternmined the loss to be
carried forward, at  Rs. 53, 840. The assessee appeal ed
agai nst the assessment, but did not question the |Ioss which
had been determ ned.
For the year, 1942-43, the assessee clained to reopen the
guestion of the loss to be carried forward, stating that it
was Rs. 2,11,760. « This contention was not accepted by the
Department, and on appeal, by the Tribunal. The contention
was, however, raised again by himin the assessnents for the
years, 194849 and 1949-50. In these years, hehad profits
from
188
his share in the unregistered firm Rs: 1,82,773 and Rs.
1, 39,922 respectively, against which were set off his | osses
in his individual business, Rs. 1,18,913 and Rs. 60,589
respectively. The contention of 'the assessee was that the
profits which he had derived. fromthe wunregistered firm
could not be set off against the loss in his individua
busi ness, as the profits of the unregistered firmhad borne
tax not in his hands but in those of the firm Thi's
contention was rejected by the Department; but on appeal to
the Tribunal, it was accepted. On the Tribunal being  noved
to make a reference, it referred four questions. Two -~ of
those questions dealt with matters al so arising out of these
assessnments, but they have not been mentioned by us-in this
j udgrent . The two questions pertaining to these appeals
Wer e:
"(1) Whether the assessee was conpetent in | aw
to raise a question wth regard to t he
determ nation of loss for the assessnent year
1941-42 as finally determined in appeal, in
the course of proceedings for the assessnent
year- 1942-43 when the |oss brought forward
from 1941-42 was being set off ?
(2) Whet her, on the facts and in t he
circunstances of the case, the Tribunal was
right in holding that the |l oss suffered by the
assessee from his personal business (including
his share of ..loss fromanother firn) cannot
be set off under Section 24(1) against his
taxed share incone froman unregistered firn®"
These questions were answered by the High Court against the
Conmi ssi oner, who has now appeal ed, with special |eave.
It was conceded by the | earned counsel for the Conmi ssioner
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that the second question has now been decided by this Court
in Seth Jammadas Daga v. The Conmi ssioner of I|Incone Tax (1),
and that the answer nust be against the Departnment. That
portion of the case was thus not argued.

As regards the first question, the only contention raised
was that the | oss which had been determ ned and ordered to
be carried forward nust be deened to

(1) [1961] 3 S.C.R 174.

189

have becone final, because no appeal was filed against that
determ nation. But it appears that the procedure laid down
by a. 24(3) under which the Inconme- tax Oficer has to
notify to the assessee by order in witing the amount of the
| oss as conputed by himfor the purposes of that section was
not followed. No doubt, under s. 30 an appeal lies, if the
assessee objects to the anpbunt of |oss conputed and notified
under s. 24; but inasmuch as the Income-tax O ficer had not
notified ‘the |oss conputed by himby order in witing, an
appeal | coul d not be taken on that point. In our opinion

the assessee was, therefore, entitled to have the loss re-
determ ned in a subsequent year. Learned counsel for the
Conmi ssi oner stated that the Departnent was not very anxi ous
for the decision, because this particular assessee has had
only losses in the years follow ng, and no loss would be
occasioned to the Revenue, if the | osses brought forward be
redet er m ned. But that is a matter, with which we are not
concer ned. In our opinion, the judgnent of the Hi gh Court
i mpugned before us was correct in the circunstances of the
case.

The appeals fail, and are disnmissed with costs. One hearing
f ee.

Appeal s di sm ssed




