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CASE NO. :
Appeal (civil) 3914 of 2001

PETI TI ONER
Commi ssi oner of Central Excise, Delh

RESPONDENT:
Carrier Aircon Ltd.

DATE OF JUDGVENT: 05/07/2006

BENCH

ASHOK BHAN & Dr. AR. LAKSHVANAN
JUDGVENT:

JUDGMENT

Wth

C. A Nos. 8418 - 8419 of 2001
C. A Nos. 4715 - 4717 of 2002
C.A. No. 2898 of 2005

BHAN, J.

Thi s judgnent’ shall dispose off Cvil Appea
Nos. 3914 of 2001, 8418 \ 026 8419 of 2001, 4715 \ 026
4717 of 2002 and 2898 of 2005 by a comon order as
the point involved inall these appeals is the
sane.
Facts are taken from Civil Appeal No.3914 of
2001. The point which calls for consideration is
as to:

"Whet her the chill ers manufactured by Ms.
Carrier Aircon Limted (respondent herein) are
cl assifiabl e under Chapter Heading 84.18 of the
Schedule to the Central Tariff Act (for short "the
Act") as clained by them or under Chapter Headi ng
84.15 as contended by the Revenue?"

Ms. Carrier Aircon Limted (respondent herein)
is engaged in the nanufacture of chillers besides
ot her goods i.e. roomair-conditioners, air
handl i ng units, gas conpressors, radiators for
central heating and parts of aforesaid goods.
Respondent classified the chillers manufactured by
it as refrigerating and freezing equi pments under
sub- headi ng No. 8418. 10 of the First Schedule to the
Central Excise Tariff Act, 1985 (for short the
"Tariff Act"). The classification list was
accepted by the Departnent.

Conmi ssi oner of Central Excise, Central Excise

Comm ssionarate, Delhi-111, issued a show cause
notice dated 3.8.1999 to the respondent requiring
themto state their case, vis-a-vis, the
departrment’s proposal to classify their product
“chiller" under Chapter Heading 84.15 instead of
Chapter Heading 84.18 on the grounds nentioned
therein. It was alleged in the notice that from
the end use of the "chillers" being manufactured by
the respondent, it was evident that the said
“chillers" were nothing but an integral part of the
centrally air-conditioning system That conplete
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central air-conditioning plant cones into existence
when the said chiller is fitted with air handling
unit or fan coil unit, ducting, piping and punps
etc,. On perusal of the description of 'chillers’
as submitted by the respondent vis-‘-vis the
description of goods avail abl e under Chapter
Headi ng 84.18 it was observed that the description
and functioning of the chillers was not covered
under Chapter Heading 84.18. During the course of
i nvestigation, statenents of Shri R K Verma, AGM
(CBU) who is a Mechanical Engineer, working with
the respondent and Shri A K Mehra, B.Sc.

Engi neering Electrical, working as a Manager
(Mechani cal) dealing with designs of mechanica
engineering in Ms. Jacob H & G Ltd., were
recorded.

The Department on perusal of the statenents

dated 31.12.1998 of “Shri R K. Verma and st at enment
dated 27.1.1999 of Shri A K _-Mehra, the
literature/brochure avail able on the subject and
the purchase orders placed by various custoners
cane to the conclusion that the respondent erred in
classifying the chillers under heading 84.18 as
"other refrigerating or freezing equipnents’, as
the mpjority of the custoners (nore than 90% had
pl aced their purchase orders for supplying of
chillers of various capacities along with air
handling units or fan coil units-and ot her

el ectrical accessories required for use in air-
condi tioning purposes; that chillers when used in
conbi nati on with AHU connected with chiller water
system cool s and dehumidifies the air and there is
no di fference between this system and central air-
condi tioning systemas the effect will be the same.
That the main application of both types of chillers
is for air-conditioning of the various types of

| arge buil di ngs/establishments and that the
chillers are one of the essential conponents of
air-conditioning systens. That 'other use’ of
chillers without AHU FCU for control of tenperature
(other than air- conditioning system in various

i ndustrial applications is very littlei.e. 5to
10% of the total application. That the respondent
had willfully suppressed the material facts  of
recei pt of purchase orders of said chillers for

ai r-condi tioni ng equi pments and use of chillers in
conbi nati on with AHUs/ FCUs for the purpose of air-
conditioning systemof star hotels, auditoriuns,

| arge of fice conpl exes, big hospitals and ot her

| arge establishnents fromthe departnment with a
mal afi de intent to evade appropriate paynment of
duty in as much as they never inforned the
department by way of any sort of correspondence
that the purchase orders were placed by the
custonmers for air-conditioning equi pnents
conprising of chillers of required capacities, air
handling units or fan coil units etc. The
respondent was called upon to show cause to the
Conmi ssi oner of Central Excise Delhi-111 within 30
days of the receipt of the notice, as to why:

1. The chillers should not be classified
under sub-headi ng No.8415. 00 i nstead of
sub- headi ng NO. 8418. 00 of the First
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Schedul e of the Central Excise Tariff

Act, 1985;

2. Central Excise Duty of Rs.1,84,62,136/-
(Rupees One Crore Eighty Four Lac Sixty

Two Thousand One Hundred Thirty Six only)
short-paid on 249 nunber of chillers
collectively valued at Rs. 10, 79, 55, 623/ -

cl eared under sub-headi ng No. 8418. 00

i nstead of 8415.00 (details of which are

given in Annexure 6 to this Show Cause

Notice) during the period 01.08.94 to

30.9.96 and April 1997, January 1998

shoul d not be demanded from them under

rule 9(2) of the

Central Excise Rules, 1944 read with

Section 11A of the Central Excise Act,

1944;

3. Provi si ons of extended tinme Iimt of five
years under proviso to Section 11A of the
Central Excise Act, 1944 shoul d not be

i nvoked for the extended period in view

of suppression and m srepresentation of

facts as discussed above;

4. Penal ty under Section 11AC of the Centra
Exci se Act, 1944 shoul d not be inposed

upon the party; and

5. I nterest should not be charged from the
party under Section 11 AB of the Centra

Exci se Act, 1944.

The respondent in its reply inter alia briefly
submitted that the entire proceedi ngs contenplated
under the inpugned show cause notice invoking the
extended period of linmitation of 5-years under the
proviso to Section 11A of the Act was Wi thout
jurisdiction and no valid proceedi ngs coul d subsi st
thereunder. It was submitted that they were

manuf acturing and clearing the chillers which are
al so known in trade parlance as refrigerating

machi nery for which classification/declaration|ist
had been accepted by the departnent. On nerits, it
was submitted that it was common know edge that
chillers and cooling towers are generally used in
relation to central air-conditioning plants for
air-conditioning of |arge areas such as hotels,
airports, Covt. offices/departnents and that the
facts which are within the conmon know edge ought
to be presuned in law to be within the know edge of
the excise departnment; the allegation nmade by the
departnent that end use of the chiller is for the
ai r-condi tioni ng purposes and hence the chiller
nmust be treated as part of the air-conditioner, was
erroneous in law, that the process of nanufacture
of a product and the end use to which it is put
cannot necessarily be determ native of the
classification of that product under a fisca
schedule like the Tariff Act; that the liquid
chiller has many applications in industry such as
cooling the rolls used in manufacture of polyester
films; for providing chilled water in the
processi ng of col our picture tubes; to provide
chilled water to cool the plant in paint shops in
aut onobi | e manufacturing industry; to provide
chilled water/air to cool the equipnents in nucl ear
sci ence centre; tool manufacturing conpanies; food
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i ndustry; spot welding industry; textile

manuf acturing industry and in the chenica
industry. That in all these applications and even
in the central air-conditioning system the
function of chiller is understood to be to chil
the liquid. As per Section 2(a) of Section XVI of
the Tariff Act the chiller when cleared separately
whi ch specifically falls under Chapter Headi ng No.
84.18 cannot by any stretch of inmagination be
treated as part of an air-conditioner on the sane
anal ogy as fans used in the air-conditioner are
classified at the tine of clearance as an electric
fan and not as a part of air-conditioner. That the
chiller itself does not do any air-conditioning as
it is designed only to refrigerate or produce
chilled water/liquid.~ In support of its
subm ssi on, the respondent relied upon certain
judgrments as well as the Board s circulars.

The Conmi'ssioner, Central Excise, in his order-
in-original No. 9/2000 dated 24.3.2000 held that
the chillers are classifiable under tariff heading
No. 84.15 and not under tariff heading No. 84.18 as
had been cl ai ned by the respondent. It was held
that the chillers are nothing but an integral part
of the air-conditioning system A conplete centra
air-conditioning systemcones into existence when
chiller is fitted with air handling unit or wth
fan coil unit, ducting, piping, punps etc. and no
central air-conditioning plant can conme into

exi stence without a chiller. ~Applying the
principal of 'end use’ it was held that since nore
than 90% of the chillers nanufactured and cl eared
by the respondent had been used in-the

conmm ssioning of central air-conditioning plants
and hardly 5 to 10% were put to application for

ot her uses, the chillers were classifiable under
headi ng 84. 15 as parts of air-conditioning nmachine:
Ext ended period of limtation was invoked as it was
found that the respondent was guilty of suppression
of facts. Accordingly, the demand of differentia
duty of Rs.1,84,62,136/- short paid on 249 chillers
val ued at Rs. 10, 79, 55, 623/- was confirmed and
ordered to be recovered under Rule 9 (2) read with
Section 11A. Penalty of Rs.1,84,62,136/- was

i mposed under Section 11AC of the Act. Interest
was al so ordered to be charged under Section 11AB
of the Act.

Bei ng aggrieved by the orders passed by the
authority-in-original, respondent filed appea
before the Central Excise and Gold (Control)
Appel l ate Tribunal (for short "the Tribunal"). The
Tri bunal by the inpugned order has accepted the
appeal , set aside the order-in-original and held
that the end use of "chillers" in the air-
conditioning systemwould not take away the primary
or basic function of the chillers which is to
produce chilled water by using a refrigeration
circuit and the same shall fall under Chapter
Headi ng 84.18 of the Tariff Act.

Aggri eved by the orders passed by the Tribunal
the Department has filed the present appeals.
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Shri K. Radhakrishnan, |earned senior advocate
appearing for the Revenue subnmitted that the
chillers are nothing but an integral part of the
central air-conditioning systemand a conplete
central air-conditioning systemcomes into

exi stence when chiller is fitted with the air
handling unit or with fan coil unit, ducting,

pi pi ng, punps etc. It was enphasized by himthat
nore than 90% of the chillers manufactured and

cl eared by the respondent were used in the
conmi ssi oni ng of central air-conditioning plants.
On the other hand, counsel appearing for the
assessee contended that the primary function of the
chiller is only to produce chilled water/liquid and
the function of the chiller comes to an end once
the chilled water/liquid is produced.

Rival tariff headings read as under: -

"84.15 " Air-conditioning nachines,
conprising a notor driven fan and

el ements for changing the tenperature
and humi dity, including those nachines
in which the hum dity cannot be
separately regul ated."

"84.18 Refrigerators, freezers and ot her
refrigerating or freezing equipnent,

el ectric or other; heat punps other than
ai r-condi tioni ng machi nes of headi ng No.

84.15."

The chilled water produced by the chiller is
admttedly in turn being used in various industrial
applications nanely:

(i) In polyester film processing, chilled
wat er produced by chiller is used for

cooling the rolls used in the

manuf acture of polyester fil ms.

(ii) The chilled water produced by chiller is
used in the processing of colour picture
t ubes.

(i) For the painting of cars, a process is
used whereby the entire car body is

charged negative and di pped in paint

charged positive. During the process, a

| ot of heat is generated and the chiller

is used here for producing chilled

wat er, which cools the paint

conti nuously.

(iv) Nucl ear science centre is engaged in
cryo-generator research wherein

equi prent |ike ion accelerator is used

to bonmbard materials and study their

behaviour. Chiller is used in the

process to produce chilled water, which

cool s the equi pnent round the cl ock

(v) Chilled water produced by the chiller is
used to cool manufacturing equi pnent.

(vi) Chillers are used for the purpose of
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process cooling in food industry.

(vii) Metal s subjected to welding are chilled
with the help of chilled water produced

by the chiller.

(viii) Chilled water produced by chiller is
used in flaw ess weaving in textile

i ndustry.

(ix) Chillers are being supplied for use in
chem cal process industry.

Al these facts have been admitted by the
adj udi cating authority in its order-in-original

Fromthe above, it is established that the
primary function of thechiller is to refrigerate
or chill water/liquidirrespective of the
i ndustrial or other application which the chilled
water is put to.~ Air-conditioning systemis just
one anpbngst the various industrial applications in
relation to which chillers are used. Only because
90% of the chillers manufactured by the respondent
are used in the air-conditioning system cannot be
the basis for classification of the chillers as
parts of air- conditioning systemclassifiable
under headi ng 84. 15.

End use to which the product is put to by
itself cannot be determinative of the
classification of the product. See Indian
Al um ni um Cabl es Ltd.  vs. Union-of India and
QO hers, 1985 (3) SCC 284. There are a nunber of
factors which have to be taken into consideration
for determ ning the classification of a product.
For the purposes of classificationthe rel evant
factors inter alia are statutory fiscal entry, the
basi ¢ character, function and use of the goods.
When a commodity falls within atariff entry by
virtue of the purpose for which it is put to, the
end use to which the product is put to, cannot
deternmine the classification of that product.

Tari ff headi ng 84.15 covers air-conditioning
machi nes whi ch control and nmintain tenperature and
hum dity in closed places. The main function of
air-conditioning systemis to control tenperature
which is not done by a chiller. A reading of the
tariff entry 84.15 would show that it is intended
to cover only those machi nes which conprise of
el ements for changing tenperature and humdity and
chillers would fall outside the purview of the said
entry. The function of the chiller is only to
chill water or bring it to a very | ow tenperature,
and it is the air handling unit having an
i ndependent and distinct function which produces
the effect of air-conditioning, controlling the
tenmperature and the hum dity. The chiller itself
does not do any air-conditioning as it is designed
only to refrigerate or produce chilled
wat er/ | iquid.

Revenue is classifying the inpugned chillers as
parts of the air-conditioning systemas the sane is
used in central air-conditioning plant of star
hotels, airport, hospital, large office conpl exes
and | arge establishments. The use of the chillers
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in the air-conditioning systemwuld not take away
the primary or basic function of the chiller which
is to produce chilled water by using a
refrigerating circuit. Heading 84.18 covers
refrigerators, freezers and other refrigerating or
freezing equi pment. Accordingly, the chillers in
qguestion shall fall under specific heading 84.18 of
the Tariff Act. This view is supported by the
expl anatory notes of H S.N. bel ow headi ng 84. 15.
HSN provides that "If presented as separate

el ements, the conmponents of air-conditioning

machi nes are classified in accordance with the
provisions of Note (2) (a) to Section XVI (heading
84.14, 84.18, 84.19, 84.21, 84.79, etc)...... "
"Chillers’ manufactured by the respondent are

cl eared as separate el enents and not as air-

condi tioni ng machine, therefore; the same have to
be classified under tariff entry 84.18 as
refrigerating or freezing equi pnents as the basic
function of 'the chillers is to chill the water or
liquid. Chillers manufactured by the respondent
cannot be cl assified under heading 84.15 sinply
because 90% of the chillers manufactured by the
respondent were being used in the comm ssioning of
central air-conditioning plant. End use to which
the product manufactured is put to, cannot
determine the classification of the product when
the product manufactured falls under a specific
headi ng.

Chillers in the donestic and international
trade parlance are known as refrigerating
equi prent. The trade identifies chillers as
refrigerating machi nery on the basis of its
function of chilling water using refrigerating
circuit. Even by testing it fromthe comercia
parl ance test as well the chillers would not be
cl assi fiabl e under Chapter Headi ng 84. 15.

Since the Tribunal decided the case on nerits
it did not record any finding regardi ng i nvoking of
the extended period of limtation under Section
11A. Since we are agreeing with the view taken by
the Tribunal on nerits, there is no need for us as
well to go into the question regardi ng the extended
period of limtation

For the reasons recorded above, we do not find
any nerit in these appeals and di sm ss the sane
| eaving the parties to bear their own costs.




