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ACT:

Bonbay Probation of Ofenders Act, 1938, s. 5(1)(a)--Scope
of--1f should have bheen applied in a case where strikers
caused grievous bodily harmto | oyal workers.

HEADNOTE

The respondents were -enployees of B.E-S.T. running bus
services in the city of Bonbay. They were nenbers of a
Union known as B.E.S.T. Union which declared a strike in
August, 1963. As a result several workers struck work but
sone disregarded the call for strike and continued to \work.
On the third day of the strike the respondents stopped a bus
in operation and attacked and seriously injured the

conductor and the driver of the bus as well as ‘a police
const abl e. The respondents were thereafter tried and
convicted on various, charges and the trial judge inposed
sentences of two years inprisonment on one respondent and
one year inprisonnent on the others. In their appeal to the

High, Court the respondents did not challenge their
conviction but only prayed for alteration of the sentences.
The |earned single judge, while agreeing with the findings
of the trial court, took the view that the accused had acted
on a sudden inmpul se and on account of heat and anger; that
they did not belong to the regular class of crimnals and in
all the circunstances he directed the respondents to enter.
into a bond under s. 5(1) (a) of the Bonbay Probation of
O fenders Act, 1938, for specified periods, instead of
sentencing themto inprisonment.

On appeal to this Court,

HELD : The | earned single judge seriously erred in applying
the provisions of s. 5(1) (a) in the present case.

The | earned judge did not take into consideration the age or
the physical or nental condition of the offenders. So far
as the character of the accused was concerned, he could have
considered it only in the context of what they did on the
day of the occurrence. There was no other material before
hi m The offences committed by them showed that they were
desperate characters. The only thing that the | earned judge
could be said to have considered were the circunmstances in
whi ch the offences were committed. The fact that there was
a call for strike is no ground for arson and assault of a
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grievous character. No section of the society can be
permtted to take law into its own hand. There are ways to
renmedy social injustices. No individual can take upon
hinself the right to remedy any wong done to him It is
i npossible to have an orderly society, if we take to the
ways of the jungle. There may be a genuine desire to change
the present social order but that nust and can be done
through the instrunentalities of the State. In the fina
analysis. it is the people of this country through their
representatives that nust decide the social goals. if socia
wrongs are sought to be renedied in the streets, then there
can be neither peace nor progress. Wthout progress the
Sup.Cl (P)/71-9
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attainment of social justice is inpossible. Under, our
Constitution the rule of |aw has been nade our way of Ilife.

It is afallacy tothink'that rule of law and the | aw of the
jungl e can co-exist. [837 DG

[As the /period of the suspended sentences was over, the
Court dism ssed the appeal with the above observations].

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION Crim nal Appeals Nos. 181
and 182 of 1967.

Appeal s by special |eave fromthe judgnent and order dated
October 31, 1966 of the Bonbay H.gh Court  in Crimna
Appeal s Nos. 356 and 357 of 1965.

H R Khanna and S. P. Nayar, for the appell ant.

Hardev Singh, for the respondent (in C. A No.. 181/67).

The Judgenent of the Court was delivered by

Hegde, J. In these appeals by special |eave, we are only
concerned with the question of sentence. The respondents in
Crimnal Appeal No. 182 of 1967 are not represented though
they were served with the notice of the appeal

The question of sentence in this case has assuned consider-
able inportances |In order to assess that question, it is
necessary to refer to the incidents that led up to the
prosecution of the respondents. The respondents in both the
appeal s were prosecuted in case No. 254 of 1964 in the court
of Sessions for Geater Bonbay. They were charged wth
various offences. These respondents were nenbers of a Union

known as B.E.S. T. Union. 1In about the niddl e of August  of
1963, that Union declared a strike. B.E S.T. is running bus
services in the city of Bonbay. As a result ~of the
declaration of the strike several workers struck work. It
appears that some of the workers disregarded the call.  for

strike and continued to work. On the third day of the
stri ke when a single Decker but No. BMR 3561 was proceeding
on the road, the respondents and others stopped the bus and
the respondent in Criminal Appeal No. 181 of 1967 @ threw
burni ng petrol on the conductor, Abdul Kadar as a result of
whi ch Abdul Kadar sustained several severe injuries. Hi s
face was partially burnt up. At the tine of the occurrence
one of the respondents caused grievous hurt to the driver,
Kanmal ashankar M shra. During the course of the incident,
injuries were also caused to police constable Nandeo Arjun
Kharat who was on bandobast duty in the bus. I njuries
sustained by the conductor and the driver were quite
serious. The conductor sustained bunms on the fare left ear
and in the arnms and he had to be in the hospital for over 20
days. The driver’'s left ear was cut and the flap of the ear
was hanging. Further there was a fracture of cartil age.

835
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The learned trial judge sumarised the prosecution case thus
"The mi screants had i nvaded the bus from both
the sides : some cane fromthe front side and
sone fromthe rear near the entrance. They
were not bona fide passengers. Though they
rushed dear the entrance they did not enter
the bus but engaged the conductor in talking.
Accused No. 2 was one of the persons invading
the bus fromthe front. He tanpered with the
machi ne whi ch stopped and the bus could not
start. Some of them had assaulted the driver
and accused No. 1 had thrown the container
with the ‘burning petrol into the bus which
clearly shows that the common object of the
of fenders~ was to break down the bus service,
run and operated by the | oyal servants and to
intimdate them- by acts of violence and
causi ng-damage and destruction by fire to the
vehi cle. It is clear that on the rear side
there were accused Nos. 1, 3, 5 and 6 and
others. On the front side there were accused
No. 2 and two others, who bad assaulted the
driver.......7 ..

Fromthis summary of the facts found, it is quite clear that

the of fence commtted by the respondents was a serious one.

It did not only result in serious damage to the bus it also

caused serious injuries to the conductor and the driver.

After taking all the facts into consideration, the |earned

trial judge convicted the respondents under various charges.

The sentences inposed on various charges were made to run

concurrently and the maxi mum sentence i nposed to Accused

No.-1 (respondent in Cr. Appeal No. 181 of '1967) ' is two

years and on the rest one year. The sentences inposed by

the learned trial Judge cannot be considered by any standard
as havi ng been excessi ve.

The accused took up the matter in appeal to the High Court

of Bombay and the sanme was heard by Paranjape J. At the

hearing Counsel for the accused did not challenge the
conclusion reached by the trail court or the conviction of
the respondents. They nmerely prayed for alternation of the
sentences. The |learned judge. in our opinion erroneously

acceded to this request. He thought that on the facts and
circunstances proved in this case, it is sufficient to take
action against the respondents under s. 5 (1) (a)  of the

Bonbay Probation of Ofenders Act, 1938. This is what the

| ear ned judge observed

836
"It is clear that these offences wer e-
conmtted by the accused who entertai ned wong
notions as to- the manner in which they /could
nmake the strike successful. Qoviously the
persons who had sponsored the strike were the
| eaders of the Union of which the accused were
menbers and no doubt the | eaders of the Union
could have observed greater restraint -and
coul d have controlled the nenmbers in a better
nmanner . But the fact still remains that the
accused have acted on a sudden inmpul se and on
account of the heat and anger that was
generated, they have commtted these acts of
vi ol ence. The accused do not belong to the
regul ar class of crimnals. They were honest
workers and if on account of their wong
noti ons about the manner in which they could
better the conditions of their lives they have
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conmtted these offences, | do not see how any
useful purpose will be served by asking them
to under go a sentence of i mpri sonnent
i medi ately. I-think a better social and
useful purpose will be served if | direct each

of these accused to enter into a bond under s.
5 (1) (a) of the Bonmbay Probation of O fenders
Act, 1938, instead of sentencing themat once
to undergo inprisonnent.
Sone of the findings reached by the |earned judge are
factually incorrect. Hi s notions about the social purpose
behi nds. 5(1)(a) of the Bonbay Probation of O fenders Act,
1938 nay endanger |aw and order. It mmy encourage viol ence.
The learned judge seriously erred in thinking that the
respondents acted on a sudden inpulse and on account of the

heat and anger that was generated. It is clear from the
facts establishedin the case that the acts conplained of
were done after preneditation. It was a concerted and a
wel |l planned attack. No one but a mad man commits a crine
wi t hout  sorme notive or sone real or inaginary grievance. |If
perverted notions are considered as mtigating circunstances
then there will be chaos in society. W do not know what

the |learned judge neant by saying that the accused did not
belong to a regular class of crimnals.  Mst accused who
cone up before courts are not old offenders nor do they
belong to any crimnal tribe. That does not nean that the
of fence commtted by themshould not be dealt wth in
accordance with | aw

Section 5 (1) of the Bonbay Probation of Ofenders Act, 193
8 reads

, ,» Not wi t hst andi ng anyt hi ng contai ned in
any, enactnent for the time being in_ force,
when-

(a) any male person is. convicted of an
of f ence not puni shabl e with deat h or
transportation for life, or
837
(b) any worman is. convicted of an offence of
any kind, if it appears to the. court by which
the offender is convicted, that regard being
bad to the age, character, antecedents _or
physical or nental condition of the offender
or to the circunstances in which the offence
was commtted, it is expedient that t he
of fender should be rel eased on probation of
good conduct, the court, may for reasons to be
recorded in witing instead of sentencing him
at once to any punishrment, direct that he be
rel eased on his entering into a bond, with or
wi t hout sureties, to appear and receive
sentence when called upon during such period
not being | ess than one year and not exceedi ng
three years as the court may direct, and in
the meantime to keep the peace and be of = good
behavi our."
In this case, the |learned appellate judge did not take into
consideration the age or the physical or nmental conditions
of the offenders. So far as the character of the accused is
concerned, he could have considered it only in the context
of what they did on the day of the occurrence. There was no
other naterial before him The offences committed by them
show that they are desperate characters. The only thing
that the learned appellate judge can be said to have
considered is the circunstances in which the: offences were
conmitted. The fact that there was a call for strike is no
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ground for arson and assault of a grievous character. No
section of the society can be permtted to take law into its
own hand. There are ways to remedy social injustices. No

i ndi vidual can take upon hinself the right to remedy any
wong done to him It is inpossible to have an orderly
society, if we take to the ways of the jungle. There may be
a genuine desire to change the present social order but that
nmust and can be done through the instrunentalities of the

St at e. In the final analysis, it is the people of this
country through their representatives that nust decide the
social goals. |If social wongs are sought to be renedied in
the streets then there can be neither peace nor progress.
Wthout progress the attainment of social justice is
i mpossi bl e. Under our Constitution the rule of |aw has been
made our way of life. 1t is a, fallacy to think that rule

of law and the | aw of the jungle can coexist.

After having expressed our views on the question presented
for our determ nation-and thereby corrected the error of |aw
conmtted by the Hi gh Court, we feel there is no need at
present. to send the respondents to jail by having recourse
to our power under Art. 136 of the Constitution. The
offence in this case was committed as far back as in August,
1963. The respondents are all workers-
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We are told that as a result of this incident they have been
di smssed fromservice. Most of them have not even put in
their appearance in these appeals. The judgrment of the High
Court was delivered on 5th Novenber, 1966 nearly four vyears
back. The suspended sentence inposed by the H gh Court has
now been fully undergone by the respondents. We take it
that the State filed these appeals primarily to get an
authoritative interpretation of S. 5(1) of the Bonbay
Probation of O fenders Act, 1938. ~That ~ purpose is now

achi eved. Hence we disniss these appeals subject to the
observations nade above.
R K. P.S. Appeal s di sm ssed.
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