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CASE NO. :
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PETI TI ONER
STATE OF MAHARASHTRA
Vs.
RESPONDENT:
MRS. BHARATI CHANDMVAL VARVA @ AYESHA KHAN
DATE OF JUDGVENT: 04/12/ 2001
BENCH

K. T. Thomas & S. N. “Phukan

JUDGVENT:

THOVAS, J.
Leave granted.

A huge quantity of counterfeit notes of Rs.500 digit

has been intercepted by the authorities and a case was

regi stered by the Thane Police, Maharashtra. A nunber of
persons were arrested in connection with the said racket.
We are now concerned only with the arrest of a |ady by nane
Ayesha Khan (al so called Snt. Bharati Chandmal Varma) ' the
respondent in this case. After the arrest she was produced
before the Metropolitan Magi strate who remanded her to
custody. As a charge sheet was not laid within 90 days
thereof she applied for being released on bail as per the
proviso to Section 167(2) of the Code of Crininal Procedure
(for short the Code). Though the Metropolitan Magistrate
di sal | owed her prayer a single Judge of the Hi gh Court of
Bonbay all owed her to be released on bail solely on the

af oresaid ground. The said order of the Hi gh Court is now
bei ng chal | enged by the State of Mharashtra.

The main contention of the State is that the period of

90 days envisaged in Section 167(2) of the Code shoul d be
reckoned fromthe date when the police started

i nvestigation into the offences under the Maharashtra
Control of Organised Crine Act, 1999 (its acronymis MCOC).

For considering the aforesaid contention nore details

of the facts are necessary. Respondent was arrested on
1.4.2001 for the offences under Sections 489A 489B, 489C
120B and 420 of the Indian Penal Code. She was produced
before the Metropolitan Magistrate on 2.4.2001 and he
remanded the respondent to police custody first and | ater
to judicial custody. During the investigation police

di scovered that organi sed crinmes under MCOC Act had al so
been commtted and the respondent was one of the |inks
connected with foreign collaborators in punping such
counterfeit currency notes into India. The investigating
agency sought sanction of the authorities under the MCOC
Act for conducting investigation under the said Act. Such
sanction was granted on 21.4.2001 and thenceforth
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i nvestigation was conducted into the of fences under the
MCOC Act also. Finally the charge-sheet was |aid on
12.7.2001.

Respondent moved for bail principally on the ground

that charge sheet was not laid within 90 days. |If the
period of 90 days is to be reckoned from2.4.2001 there is
no doubt that respondent is entitled to bail under the
proviso to Section 167(2) of the Code. Sub-section (1) of
Section 167 of the Code enjoins that the arrested person
shal | be produced before a nmagistrate if his detention is
required for a period beyond 24 hours and any further
custody of that person can be nmade only if the mmgistrate
aut horises to do so. Sub-section (2) enpowers the

nagi strate to authorisethe arrested person to be detained
in custody for a termnot exceeding 15 days and a

magi strate having jurisdiction to try the case or conmit
the case for trial is enpowered to authorise detention of
the accused person even beyond the period of 15 days, if
the magistrate is satisfied that there are adequate grounds
for doing so. —Nonethel ess, such nagistrate cannot

aut horise detention for a total period exceeding 90 days
where the investigation relates to an of fence puni shabl e
with inprisonnent for a termof not |less than 10 years. As
the proviso to Section167(2) is the hub of the plea nade
by the respondent we find it necessary to extract it here.
It reads thus:

Provi ded t hat -

(a) the Magistrate may authorise-the
detention of the accused person, otherw se
than in the custody of the police, beyond
the period of fifteen days, if he is

sati sfied that adequate grounds exist for
doi ng so, but no Magistrate shall authorise
the detention of the accused person-in
custody under this paragraph for a tota
peri od exceedi ng, -

(i) ninety days, where the investigation
relates to an of fence puni shable with death,
i mprisonment for life or inprisonnent for a
termof not |less than ten years;

(ii) sixty days, where the investigation
relates to any other offence, and, on the
expiry of the said period of ninety days, or
sixty days, as the case may be, the accused
person shall be released on bail if he is
prepared to and does furnish bail, and every
person rel eased on bail under this sub-
section shall be deenmed to be so rel eased
under the provisions of Chapter XXXIIIl for
the purposes of that Chapter.

{Sub clauses (b) and (c) of the proviso are not rel evant
now and hence they are onitted}.

If the position remai ned under the said proviso the
respondent has no difficulty to have the inpugned order
sust ai ned because the appellant State cannot, by any
stretch of imagi nation, show that charge-sheet was laid
within 90 days fromthe date she was renanded to the
custody at the first instance. But the endeavour of the
State was to show that the said proviso can now be read
only subject to the nodifications made by the MCOC Act.
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Section 21 of the MCOC Act made nodifications of the
is useful

application of Section 167(2) of the Code.

extract Section 21 of that Act. |t reads thus:

21. Modified application of certain

provi sions of the Code.

(1) Notwithstandi ng anything contained in
the Code or in any other |aw, every

of f ence puni shabl e under this Act,

shal |l be deened to be a cogni zabl e

of fence within the meaning of clause

(c) of section 2 of the Code and

cogni zabl e case as defined in that

cl ause shall be construed accordingly.

(2) Section 167 of the Code shall apply in
relation to a case involving an offence
puni shabl e under this Act subject to

the nodifications that, in sub-section

(2)1"

(a) the reference to fifteen days
and sixty days wherever they occur
shal | be construed as references to
thirty days and ni nety days
respectively.

(b) after the proviso, the follow ng
provi so shall be inserted, nanely:-

Provided further that \if it is not
possi ble to conplete the investigation
within the said period of ninety days,
the Special Court shall extend the said
period upto one hundred and eighty
days, on the report of the Public
Prosecutor indicating the progress of
the investigation and the specific
reasons for the detention of the
accused beyond the said period of

ni nety days.

(3) Nothing in section 438 of the Code
shall apply in relation to any case

i nvol ving the arrest of any person on

an accusation of having committed an

of fence puni shabl e under this Act.

(4) Notwi thstandi ng anyt hing contained in
the Code, no person accused of an

of fence puni shabl e under this Act

shall, if in custody, be released on

bail or on his own bond, unless-

(a) the Public Prosecutor has been given
an opportunity to oppose the

application of such rel ease; and

(b) where the Public Prosecutor opposes
the application, the Court is

satisfied that there are reasonabl e
grounds for believing that he is not
guilty of such offence and that he is
not likely to commit any offence

whil e on bail

(5) Notwi thstandi ng anyt hing contained in
the Code, the accused shall not be
granted bail if it is noticed by the

to
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Court that he was on bail in an offence
under this Act, or under any other Act,
on the date of the offence in question
(6) The limtations on granting of bai
specified in sub-section (4) are in
addition to the limtations under the
Code or any other law for the tine
being in force on the granting of bail
(7) The police officer seeking the custody
of any person for pre-indictnment or
pre-trial interrogation fromthe
judicial custody shall file a witten
statenent expl ai ning the reason for
seeki ng such custody and also for the
delay, if any in seeking the police
cust ody.

It is admtted by the 1earned senior counsel for the

State of Maharashtra that the Public Prosecutor has not
filed any report before the Special Court show ng reasons
for the detention of the respondent beyond 90 days fromthe
date of the first remand order. Hence they are disabled
fromcontendi ng that the proviso to Section 21(2) of the
MCOC Act woul d enabl'e the investigating agency to have the
pre-trial custody of the respondent extended beyond 90
days. In order to circunmvent the said hurdle | earned
counsel adopted a two-fold contention. First is that the
peri od of 90 days can be reckoned from 21.4.2001 (the date
when the investigation was allowed to be conducted for the
of fence under the MCOC Act). Second is that the provision
regardi ng bail under the said Act is very stringent as
guot ed above and the Hi gh Court did not consider it from
the said angle.

The second linmb of the said contention need not bot her

us at the present stage as that woul'd becone germane only
when any notion for bail is made de hors Section 167(2) of
the Code. For that purpose we may refer to the decision of
a three Judge Bench of this Court in Uday Mhanl al Acharya
vs. State of Mharashtra{2001 (5) SCC 453}. Pattanaik J.,
who spoke for the majority view, pointed out that even in
cases where the accused who is entitled to be rel eased on
bai |l under the proviso to Section 167(2) of the Code can be
dealt with by the magi strate concerned by remandi ng i nto
custody subject to all the provisions of the Code relating
to bail etc. This is what the | earned Judges have stated on
that aspect.

Such an accused, who thus is entitled to be
rel eased on bail in enforcenent of his

i ndefeasible right will, however, have to be
produced before the Magistrate on a charge-
sheet being filed in accordance with Section
209 and the Magistrate nust deal with himin
the matter of renmand to custody subject to
the provisions of the Code relating to bai
and subject to the provisions of
cancel l ation of bail, already granted in
accordance with the law laid down by this
Court in the case of Mhd. Igbal v. State of
Mahar ashtra{ 1996 (1) SCC 722}.

So we | eave the second linb of the contention without
expressing any opinion on the nerits since it is open to
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the court concerned to consider that aspect when any notion
is made in that behal f.

Dealing with the first linb of the contention |earned
counsel elaborated it by reference to Section 23(1) of the
MCOC Act, which contains an enbargo that notw thstandi ng
anything contained in the Code no information about the
conmi ssion of an offence of organised crine under this Act,
shal |l be recorded by a police officer without the prior
approval of the police officer not below the rank of the
Deputy I nspector Ceneral of Police. Hence it was
submitted that investigation was inpermssible until the
approval has been accorded and its corollary is that the
period for conpletion of investigation could be counted
only fromthe date wheninvestigation could |egally be
commenced

For the application of the proviso to Section 167(2)
of the Code there is no necessity to consider when the
i nvestigation could |legally have commenced. That proviso
is intended only for keeping an arrested person under
detention for the purpose of investigation and the
| egi sl ature has provided a maxi num period for such
detention. On the expiry of the said period the further
cust ody becones unaut horized and hence it is mandated that
the arrested person shall be released on bail if he is
prepared to and does furnish bail. It nmay be a different
position if the sane accused was found to have involved in
some ot her offence di sconnected fromthe offence for which
he was arrested. In such an eventuality the officer
i nvestigating such second offence can exerci se the power of
arresting himin connection with the second case. But if
the investigation into the of fence for which he was
arrested initially had reveal ed other ramfications
associ ated therewith, any further investigation would
continue to relate to the sane arrest and hence the period
envi saged in the proviso to Section 167(2) would remain
unext endabl e.

We are, therefore, unable to agree with the contention
of the | earned counsel for the State of Mharashtra that a
new period of 90 days woul d commence fromthe date when
approval was accorded under Section 23 of the MCOC Act for
initiating investigation for any offence under the said
Act. In the present case, accused would be entitled to
bail, not on the merits of the case, but on account of the
default of the investigating agency to conplete the
i nvestigation within 90 days fromthe date of the first
remand of the respondent.

We, therefore, dismiss this appeal wthout prejudice

to the right of the prosecution to nove for cancell ation of
the bail in the manner indicated by this Court in Uday
Mohanl al Acharya vs. State of Miharashtra (supra), the

rel evant portion of which has been extracted above.

As the respondent has been taken back to jail when the

i mpugned order was suspended we direct the jail authorities
to rel ease her on the strength of the bail bond which she
had executed pursuant to the order of the H gh Court. Such
bail bond woul d thus revive and could be enforced as and
when necessary. The appeal is thus dism ssed.
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[ KT. Thonas ]

J
[ S.N. Phukan ]

Decenber 4, 2001.




