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Leave grant ed.

The respondent has been convicted for an offence under Section 16 read
with Section 7 for the violation of Section 2 (ia) (a), (j) of the Prevention of Food
Adul teration Act, 1954 (hereinafter referred to as "the Act’) by the Metropolitan
Magi strate, New Del hi, on 9.5.2000in case No.42 of 1994. Thereupon, on
12.5.2000 he was sentenced to undergo sinple inprisonment for one year, in
addition to a fine of Rs.2000/-, in-default of paynent of which to undergo a further
sentence of sinple inprisonnent for one nonth. Thereafter, the respondent
went on appeal and the | earned Additional Sessions Judge, New Del hi, by his
j udgrment dated 20.3.2001 in Crl. Appeal No.1l1 of 2000 affirned the findings of
the trial court that the of fence has been properly proved on'the basis of proper
and sufficient materials and consequently sustained the conviction. So far as the
guestion of sentence is concerned, adverting to the claimmade for the benefit of
Section 433 (d) of the Crimnal Procedure Code, the Appellate Judge found it not
possible for himto grant relief on the view that the power to conmute under the
said provision vests with the State Governnent and it was not perm ssible for him
to adopt the course made in 1996 (2) FAC. 187 by this Court, in exercise of its
i nherent powers. The sentence inmposed by the trial court was al so, thus,
confirmed.

Aggri eved, the respondent pursued the nmatter on revision before the Hi gh
Court in Crl. Revision Petition No.188 of 2001. The conviction of the{respondent
was not chal |l enged by the respondent before the Hi gh Court. So far as the
sentence is concerned, adverting to the certificate of the Director, Central Food
Laboratory, wherein it was found stated that the colouring rmatter was not injuries
to health and placing reliance upon the decision of this Court reported in 2000
Crl. L. J. 2777, wherein a direction was issued by this Court to the Governnent
under Section 433 Cr.P.C., benefit of Section 433 (d) C.P.C. was clained for the
respondent. Taking into account the sane and the concession said to have been
made by the counsel for the State, the |earned Judge in the H gh Court felt
persuaded to extend the benefit of comrutation of sentence, as envi saged under
Section 433 (d) C.P.C. and directed the respondent to deposit in the trial court
Rs. 20,000/ - as fine, in conmutation of the sentence of inprisonnment and inform
the Government of such deposit, for formalising the matter by passing
appropriate orders under Section 433 (d) C.P.C. It was also ordered that on
deposit of the fine amount, the sentence of inprisonment inposed shall stand
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suspended. Aggrieved against this order of the H gh Court dated 24.4.2001, this
appeal has been filed by the Del hi Admnistration

The | earned Solicitor General, appearing for the appellant, contended that
the H gh Court could not order for the commutati on of the sentence, once the
convi ction of the respondent has been upheld and no jurisdictional or other error
of any kind was also found in the sentence i nposed. Placing reliance upon a
decision of this Court reported in State of Punjab vs. Kesar Singh [1996 (5)
SCC 495], it has been urged that the power under Section 433 Cr.P.C. has to be
exercised by the State Governnment, in its discretion and it is not for the H gh
Court to pass an order for commutation and direct the State Governnment to
formalise the sane on deposit of the fine amount specified by the Court. Argued
the learned Solicitor General further that the of fence of Food Adulteration is a
social evil and when the |legislature, keeping in view of the same, has mandated
a mnimum sentence for a given violation, it would not be proper for ordering
comutation resulting in circumvention of the legislative intention. Orders of this
nature passed in |large nunmbers in New Del hi and all over other places in the
country are said to be causing severe inmpedinment in the effective enforcenment of
the provisions of the Act to curb the social evil, having further wide ram fications
on the society. ~Shri Ranjit Kumar, |earned senior counsel, appearing for the
respondent _wi th equal force and vehenence contended that once the so-called
adul teration was considered to be not injurious to health, there is nothing illega
in the course adopted by the H gh Court, and follow ng the earlier decisions of
this Court reported in N. Sukumaran Nair' vs. Food |nspector, Mavelikara
[1997 (9) SCC 101] 'and Sant osh Kumar vs. Municipal Corporation & Anr.
[ 2000 (9) SCC 151], nore so when the counsel appearing for the State in the
H gh Court conceded to the fact that the case on hand is simlar. It was also
submitted that the respondent has since remitted the sum of Rs.20,000/- and the
interests of justice would not suffer a casualty, by allowi ng the order of the High
Court to stand and the Government passing orders commuting the sentence of
i mprisonnent into one of fine, as indicated by the H gh Court.

We have carefully considered the subm ssions of the | earned counse
appearing on either side. Apparently, the |earned Judge in the H gh Court was
nmerely swayed by considerations of judicial comty and propriety and failed to
see that nmerely because this Court has issued directions in sone other cases, to
deal with the fact situation in those other cases, in the purported exercise of its
undoubt ed i nherent and pl enary powers to do conplete justice, keeping aside
even technicalities, the H gh Court, exercising statutory powers under the
Crimnal Laws of the land, could not afford to assune to itself the powers or
jurisdiction to do the same or simlar things. The H gh Court and all other courts
in the country were no doubt ordained to follow and apply the law decl ared by
this Court, but that does not absolve themof the obligation and responsibility to
find out the ratio of the decision and ascertain the law, if any, so declared froma
careful reading of the decision concerned and only thereafter proceed to apply it
appropriately, to the cases before them Consi dered in that context, we could
not find fromthe decisions reported in 1997 (9) SCC 101 (supra) and 2000 (9)

SCC 151 (supra) any |aw having been declared or any principle or question of

| aw havi ng been deci ded or laid down therein and that iin those cases this Court
nerely proceeded to give certain directions to dispose of the matter in 'the specia
circunstances noticed by it and the need felt, in those cases, by this Court to
gi ve such a disposal. The sane could not have been nmechanically adopted as a
general fornula to dispose of, as a matter of routine, all cases com ng before any
or all the courts as an universal and invariable solution in all such future cases
al so. The High Court had no justifying reason to disturb the conclusion of the
first Appellate Court, in this regard.

That apart, Section 433 of the Code of Crimnal Procedure, 1973 al so
enacts that the appropriate Government may, w thout the consent of the person
sentenced, comute, anong other things enunerated therein, a sentence of
sinple inmprisonment for fine. This Court in State of Punjab Vs. Kesar Singh
(supra), though while considering clause (b) of the very provision has observed
as follows : "The mandate of Section 433, C.P.C, enables the Governnment in an
appropriate case to comute the sentence of a convict and to prematurely order
his rel ease before expiry of the sentence as inposed by the Courts. . That
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apart, even if the High Court could give such a direction, it could only direct
consi deration of the case of premature release by the Governnment and coul d not
have ordered the premature rel ease of the respondent itself. The right to
exerci se the power under Section 433, C. P.C., vests in the Governnent and

has to be exercised by the Government in accordance with the rules and
establ i shed principles. The inpugned order of the Hi gh Court cannot, therefore,
be sustained and is hereby set aside.” Fromthe nature and content of the order
passed by the High Court in this case, it could be seen that no discretion or

i berty whatsoever has been left with the State Governnment to exercise powers
under Section 433 (d), C.P.C., at its discretion, the same being part of the
resi duary soverei gn power of the State. So far as the case on hand is
concerned, not only the H gh Court has decided to conmute but issued a
mandatory direction to the Governnent with no discretion or liberty left withit,
except to ‘formalise the sanme’, on paynent of the fine anobunt specified by the
Court. This is nothing but assum ng powers where there are none for the High
Court and where the statute concerned specifically entrusts it to only the
appropriate Government.

We are also of the view that even the appropriate Governnment nay not,
as a matter of routine course, indulge in exercise of such powers at its sweet wll,
pl easure and whimor fancy. As observed earlier, the powers conferred upon the
appropriate Government under Section 433, Cr. P.C., have to be exercised in
accordance with rul es-and established principles reasonably and rationally,
keeping in view the reasons germane and rel evant for the purpose of |aw under
whi ch the conviction and sentence has been i nposed, comm serative facts
necessitating the comutation, and the interests of the society and public
interest. The exercise of any power vested by the statute in a public authority is
to be always viewed as in trust, coupled with a duty to exercise the sane in
| arger public and societal interest, too. When, the |egislature concerned has
chosen to mandate for the inposition of a m.ninmmsentence in a given situation
the responsibility of the appropriate Government becones all the nore greater
and power under Section 433, C.P.C., nay have to be exercised with great
circunmspection. Oherwise, the legislative will become a nmere dead-letter at the
whi m of the executive.

Be that, as it may, this judgnment shall not be construed to take away the
benefit, if any, already given to/an accused, purporting to follow the earlier
deci si ons, as has been done in this case. To sonme extent, this situation seens
to have arisen due to a m sunderstandi ng of the inpact of the two judgnents,
noti ced above, and the reporting of such cases as though they constituted any
precedent for future guidance. So far-as the case on handis concerned, it has
been represented that the accused has renmtted the sum of Rs.20,000/- as
stipulated by the learned Judge in the High Court andtreating this and such
cases where already orders have been passed by Courts, at |least, the
appropriate Government would do well to grant relief to the accused concerned.

If, in any case, it is considered by the Governnent, in its discretion, not advisable
to do so, it is always open to the Governnment concerned to either nove the very

Court or the Appellate/Revisional forumto nodify the orders so as to | eave the
matter to the sole discretion of the appropriate Governnment, to be exercised in
accordance with | aw.

The appeal is allowed to the extent of clarifying the position of law to be
foll owed and di sposing of the sane in the light of the further directions, contained
supra.




