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CA NOS. 505/92, * SLP(C) 22644/94, CA 3974/92, 4777-78/ 89,
4534/ 91, 1635/ 94, 1648- 1649/ 94, 2380- 82/ 94- SLP (O
2811/ 94, CA 8046/95, 1773/92, 4303/95, 3840/96 AND 10194/ 95.
* CA 3382/97 ** CA 3383/97
Present:
Hon’ ble M. Justice K S. Paripoornan
Hon' ble M. Justice S. Saghir Ahmad
J. Ramamurthy, Harish N Salve, Sr. Advs, S. Rajappa, Dhruv
Mehta, B. Krishna Prasad, P. Par meswar an, D.S. Mehra,
U. Rana, Rajiv Tyagi , Sudhanshu Tri pat hi, MJ.S
Rupal , P. Mikherjee, Sanjoy Kumar ‘Ghosh, (Manoj Swarup) Adv.
for Ms. Manoj Swarup & Co., S.K. Aggrawal, Vinay Vaish and
Amar endra Shar an, Advs. with therm for the appearing
parties.
JUDGMENT

The foll owi ng Judgnent of the Court was delivered.
PARI POORNAN, J.

Special leave granted in SLP (C Nos. 22644/94 -and
2811/ 94.
2. This batch of 23 cases was posted together. That was so
done on the basis that the same and identical point arises
for consideration in all of them On further verification
it turned out that in 7 appeals, the point that arises for
considerationis little different. On the question arising
in those appeals no argunents were advanced. So, the said
seven appeal s are de-linked, to be posted later for hearing.
3. For conveni ence sake, the 23 cases including 'seven
appeal s which are de-linked can be classified into 5 groups.
Group-A: C. A Nos. 854-858/86 Conmi ssioner of Income-tax *
Bihar v. Ms. Bankipur Club Ltd. Goup-B: C. A Nos. 505/92

and 3974/92 - Commi ssioner of Inconme-tax. Bihar-11 v. Ranch
Club Ltd., Goup-C. C.A No. 5382./97 (arising out of SLP
(O No.22644/94 and C A No.10194/95 - Conmi ssioner of

Income tax Bonmbay v. Cricket Cub of India; Goup-D. C A
Nos. 1635/94 * 1648-49/94, 2380-82/94 and C. A. No. 3583/97
(arising out of SLP (C No. 2811/94) - Conmi ssioner of
Income tax Jalandhar v. Northern India Mtion Pictures
Associ ation, G oup-E: C. A Nos. 4777- 78/ 89, 4534/ 91,
8046/ 95, 1773 (NT)/92, 4303/95 and 3840/96 - Conm ssi oner of
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I ncone tax, Kanpur v. Cawnpore Club Ltd.

4, As state earlier, the appeals coning within Goup - E -
CIT, kanpur V. Cawnpore Club Ltd. (seven appeals) are de-
linked and they will be posted separately to be heard on
nerits. W shall indicate the reason for this a little
| ater.

5. We heard counsel. The followi ng vital aspects should be
borne in mnd in adjudicating the question that arises for
consideration in this batch of 16 appeals (covered by G oups
Ato D). The Revenue is the appellant in all the appeals.
The respondents in all the appeals are "Menbers’ C ubs".
They are also called "social action groups". They are al
conpani es, regi stered under Section 25 of the Conpani es Act,

1956 - "non-profit conpani es". The respondents are assessees
to income tax. They clained exenption on their "surplus
recei pts" on the ground that they are "clubs" - a species of

mut ual undertaking, and do not <carry on any "trade or
busi ness™. They ~do not earn any profit. The incone received
by the clubs by extending facilities to non-nmenbers is not
inissue in this batch of -appeals. According to Revenue,
even the  surplus receipts of the clubs by affording
facilities to its menbers, is "income" and so, taxable. That
is the sole guestion arising for consideration in this
batch of appeals.

6. Under the Incone-tax Act (hereinafter referred to as
"the Act’) what is taxed is, the "incone, profits or gains
ear ned or "arising', "accruing' to a person". The question
i s whet her in the case of Menbers” dubs - a species of
mut ual undertaking - in rendering various services to its
menber s which result in a surplus, the club can be said to
"have earned income ar profits" 1In order to answer the

guestion, it is necessary to have a background of the |aw
relating to "Mitual trading" or "Mitual undertaking" and a
"Menbers’ Cub".
7. In Hal sbury Laws of England, 4th Edition Reissue Vol une
23 paras 161 and 162 (pages 130 and 132), the relevant |aw
is stated thus:
"Where a nunber of persons
conbi ne together and contribute to
a common fund for the financing of
some venture or object and will in
this respect have no dealings or
relations with any outside body,
then any surplus returned to those
persons cannot be regarded in any
sense as profit. There nust be

conpl ete identity bet ween t he
contributors and the participators.
| f t hese requirenents are

fulfilled, it is immterial what
particul ar form the association
takes. Trading bet ween per sons
associ ating together in this way
does not give rise to profits which
are chargeable to tax.

Where the trade or activity is
nutual, the fact that, as regards
certain activities, certain
menbers only of the associ ation
take advantage of the facilities
which it offers does not affect
the nutuality of the enterprise.
XXX XXX
XXS

Menbers clubs are an exanple
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of a nmutual undertaking, but,
where a club extends facilities to
non- menbers, to that extent the
el enent of mutual ity is
wanting............. "

(Enphasi s suppl i ed)

Sinon’s Taxes Vol .B 3rd Edition, paragraphs B 1.218 and
Bl. 222 (pages 159 and 167), fornulate the | aw on the point,

t hus:
PR it is settled law that if
the persons carrying on a trade do
so in such a way that they and the
custonmers are the same persons, no
profits or gains are yielded by the
trade for t ax purposes and
therefore no assessment in respect
of the trade can be nade. Any
surplus resulting fromthis form
of trading represents only the
extent-to which the contribution
of the participators have proved to
be in excess of requirenments. Such
a surplus is regarded as their own
noney and returnable to them In
order that this exenpting elenent
of mutuality should exist it is
essential that the profits should
be capable of coming back at sone
time and in some form to the
persons to whomthe goods were sold
or t he services render ed.
"It has been held that a conpany
conducting a nmenbers’ (and not a
proprietary) club, the nenbers of
the company and of the club being
identical, was not carrying on a
trade or business or undert aki ng
of a simlar character for purposes
of the former corporation profits

t ax.

A nenbers’ club is assessable,
however, in respect of profits
derived from af fordi ng its

facilities to non-nenbers. Thus, in

Carlisle and Silloth Golf Cub v.

Smth [1913(3) K B. 75], wher e

menbers’ golf club admtted non

nmenbers to play on paynent of green
fees it was held that it was
carrying on a business which could

be isolated and defined and the

profit of which was assessable to

i ncomre tax. But there is no

liability in respect of profits

made from nmenbers who avai

t hensel ves of t he facilities

provi ded for menbers."

(enphasi s suppli ed)

In British Tax Encyclopedia (1) 1962 editi
G S. AL Weatcroft) at pages 1200 and 1201,
"Mutual trading operations”, the law is stated,

“"I'n several early cases there
were dicta to the effect that a nman
could not rmake a profit be trading

on (edited by
dealing wth
t hus: -
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with hinmself this developed into
the proposition that when persons
contribute to a comon fund in
pursuance of a schene for their
mut ual benefit, having no dealings
or relations with any outside body,

they cannot be said to have nade a

profit when they find they
overcharged thensel ves and
some portion to their contribut
i ncor porate t hensel ves into
separate entity to carry out
mutual schene and . the sur
contributions are put. to res
and not inmediately returned.
this doctrine ~to _apply it
essential that all the contribu
tothe common fund are entitle
partici pate inthe surplus and
all ‘" the participators in
surplus are contributors so
there is conplete identity bet
contributors and partici pat
This means identity as a class
that at any given nonent of
the persons who are contribu
are identical with the per
entitled to participate; it
not matter that the o
may be di m ni shed by persons g
out of the scheme or increase
ot her coming in. e e
The doctri ne now
application in three areas. Fi
it applies to mutual - insur
conpani es; secondly, it applie
certai n nmunici pal undert akings
thirdly, to nenbers’ clubs,

have
t hat
i ons
a

t he
pl us
erve
For
is
tors
dto
t hat
t he
that
ween
ors.
S SO
tinme
ting
sons
does
| ass
oi ng
d by
has
rst,
ance
sto
and,
and

mut ual associ ati ons general |y,

whet her i ncor por at ed

uni ncor porated, except regist

i ndustrial and provident societ
(enphasi s suppli ed)

It should be noticed that in

or
ered
i es.

th

e case of "mutua

society or concern" (including a "Menbers’ club"), there
must be complete identity between the class of contributors
and the class of participators. The particul ar | abel or form

by which the nutual association

is

known, . is ~of no

consequence. The said principle which has been laid down in
the | eading decisions and enphasised in the | eading English

text books nmenti oned above, ha

s b

reference to Indian decision in "The
I ncome Tax" (8th edition vol. 1, 1990) by Kanga & Pal khi val a

at page 113, thus:-

...... The <contributors to
t he conmon fund and t he
participators in the surplus nust
be an identical body. That does not
mean that each menber shoul d
contribute to the commpn fund or

that each menber should participate
in the surplus or get back fromthe
surplus precisely what he has paid.
The Madras. Andhra Pradesh and

een explained wth
Law and Practice of
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Kerala High Courts have held that

the test of nmutuality does not

require that the contributors to

the common fund should willy-nilly

distribute the sur pl us anmongst

thenselves: it is enough if they

have a right of disposal over this

surplus, and in exercise of that

ri ght they may agree that on

winding up the surplus wll be

transferred to a simlar

associ ation or used for some

charitabl e objects "

8. The crucial issue that arises for consideration in
cases where it is clained that on the basis of the principle
of rmutuality, the receipts by the "society" or "club" is
exenpt from taxation, has been succinctly stated by the
judicial Committee of the Privy Council in Fletcher v.
I nconme Tax Comm ssioner [1971 (3) AJI ER 1185 at page 1189],
t hus:

R N Is the activity, on

the one hand, a trades or an

adventure in the nature of trade

producing a profit, or is it, on

the other, a nutual arrangenent

which, at npost, gives rise to a

sur pl us?"

In substance, ' the arrangenent- or rel ationship between

the club and its nenmbers should be of a non-trading
character.
9. In CA Nos. 854-858184 (Group-A), the assessee is Ms.
Banki pur Club Ltd.. The appeals are preferred against the
conmon judgrment of the Patna H gh Court rendered in T.C
No. 46-50/ 70 dated 14.10.1980 reported as Conmi ssioner of
I ncome-tax, Bihar v Bankipur  Cub Ltd. (129 ITR 787). The
guestions referred to the H gh Court are the foll ow ng:

"(i) Whether, on the facts /and in

the circunstances of the case the

profits arising fromthe sal es nade

to the regular nenbers of the club

is entitled to exenption on the

doctrine of nutuality.

(ii) Whether, on the facts and in

the circunstances of the case the

directions given by the Tribuna

are valid in | aw?"

The assessnment years involved are 1960-61 to 1964-65.
The assessee club filed "nil" returns. The ‘assessee. had
income from house property and also from business or
professica. The receipt under the head "sale of drinks at
the Bar" was alone disputed in all the aforesaid five years.
The Income Tax Oficer held that the profit on the sale
proceeds of the drinks by the club in income and so, [iable
to be taxed. It is seen that the main object of the club, as
per the nmenorandum of association, is to afford to its
nenbers all the usual privileges, advantages, conveni ences
and accommodation of a club. Cause 5 of the nenorandum of
associ ati on nakes a provision that upon a w nding-up or
di ssolution of the conpany if there remains any property
left after the satisfaction of all debts and liabilities the
sanme shall be paid to and distributed anongst the nmenbers of
the conpany in equal shares. Article 6 of Articles of
Associ ation reads thus:

"Only permanent nenbers shall be

deenmed to be menbers of the club.”
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Article 15 speaks of tenporary nenbers who nmay be

el ected for non exceeding three nmonths in any cal endar year
To become a tenporary nenber the person would be a person
not permanently residing at Patnha or within ten mles of it.
No entrance fee is payable by them but they are to pay a
fixed nonthly subscription. Under Article 5  the Governor
and the Chief Mnister of the State may be invited by the
conmittee to becone honorary nenbers of the club. Article 17
is a provision for giving to the tenporary and the honorary
menbers all the privileges of the club, subject to such
restrictions and regulations as may be prescribed by the
rules or bye-laws of the club. They have, however, no right
to vote at a nmeeting or  be elected on committees or bring
any guest. The assessnents. were upheld by the Appellate
tribunal accepted the plea of the assessee that the
principle of rmutuality would apply in regard to the sal e of
drinks at the bar. It was held that as regards sales to
regul ar  nenbers the profit arising fromsales to themis not
liable to be taxed  under the principle of nutuality. The
H gh Court ~adverted to the fact that nobody is allowed to
enjoy the privileges of the club other than its nmenbers and
the bar in question where drinks are sold is opentoits
nmenbers, both permanent as” well as tenporary, and that no
out si der can purchase any drink fromthe said club. The Hi gh
Court took the view that while selling drinks to its
nenbers, it is not done with notive of profit earning which
can be said to be tainted with "comerciality". The nmenbers
pay the nonthly subscription and i n addition, they enjoy the
benefit of this privilege of supply of drinks to them on
additional paynent and so thereis no profit earning notive
so far as this transaction is concerned. The Court
concluded that the profits arising fromthe sal es of drinks
at the bar to the regular nmenbers of the club is entitled to
exenption on the doctrine of "nutuality".
10. In CA No. 505/92 and C.A No. 3974/92 (G oup-B), the
assessee is Ranchi Cub Ltd.. The  main decision is one
rendered in T.C 54/80, subject matter of C A 505/92. The
judgrment is dated 24.9.1991 and is reported in Conm ssioner
of Incone-tax v. Ranchi Club Ltd. [196 |ITR 137 (FB)]. The
guestions referred to the H gh Court are as foll ows:

"(1) Whether on the facts and in

the circunmstances of the case. the

Tribunal has rightly held that the

assessee-club is a nutual concern?

(ii) Whether, on the facts and in

the circunstances of the case, the

Tri bunal has rightly held that the

i nconme derived by the assessee-

club fromits house property let to

its menbers and their guests is not

chargeabl e to tax?

(iii) Whether, on the facts and in

the circunmstances of the case, the

Tribunal has rightly held that the

i ncome derived by the assessee-club

fromsale of liquor, etc, to its

nmenbers and their guests is not

taxable in its hands"

In these cases, the assessee was a conpany formed wth
the main object of providing a club house and other
conveni ences for the use of its nenmbers and their friends.
The nmenorandum of association provided for contribution has
the menbers to the comon fund of the club, guarantee
t owar ds debts and Iliabilities, and upon wi nding up, their
partici pation inthe surplus. Apart fromthe concept of
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"menber" envisaged a in the nenorandum it had created one
nore class described as tenporary nenbers. The tenporary
menbers were not deened to be menbers. For the assessnent
year 1977-78. the assessee had filed its return showing its
i ncome under the head property" representing the income
arising out of gross rent and reservation charges received
by it frompersons other than nenbers. But, the Incone-tax
officer, while assessing the incone, also the I|ncone-tax
Oficer, while assessing the incone, also included the
amount received by the assessee even fromits nmenbers on
account of rent from the club property and the receipts on
sale of liquor, etc, to its menbers and their guests. The
deci sion rendered by the H gh Court as sunmarised in the
head-note (196 I TR 137 at page 139) is as foll ows:-
" .. that nmerely because
the assessee conpany  had entered
into transactions wth non-menbers
and ear ned profits out of
transactions held with them its
right to claim exenption on  the
principle of nutuality in respect
transactions held by it with its
menbers was not 1ost. The assessee
was a rmutual concern. The income
derived by it from its house
property let to its nenbers and
their guests and from the sal e of

liquor etc.. 'to its nmenbers _and
their guests was not taxable in its
hands. "

(enphasi s suppl i ed)

11. C A No. 10194/95 and C. A No..... /97 (arising, out of
SLP (C) 22644/94) relate to the assessee, the Cricket Cub
of India. The proceedings relate to Assessment years 1977-78
and 1978-79. Anpbngst others, the Cricket Cub of India was
in receipt of incone fromproperty owned by it - chanbers in
the building of the assessee let out to nmenbers, annua
value of the <club house and annual value of Patiala
Pavi l i on. The above facilities were provided only to nmenbers
of the association and that too temporary accommodati on. The
arrangenent was essentially for the benefit of the menbers.
Fol | owi ng the deci sion rendered by the Appellate Tribunals
Bonbay Bench, for the assessment years 1974-75 and 1976-77
rendered in |TA Nos. 1730 and 1913 (Bonbay) of 1980 the
appel l ate tribunal held that no portion of the C ub House.
Patiala Pavillion etc. is let out to strangers -and that
these portions are let out only to the nenbers and so, even
if an income had actually accrued due fromthe menbers on
the above counts, it wll not be taxable on the principles
of mutuality. 1In the application filed under Section 256(2)
of the Act, the Hi gh Court declined to refer the question of
| aw posed by the Revenue, to the effect, "whether the
appel l ate tribunal was justified in lawin holding that the
income from the property held by the assessee could not be
brought to charge under the provisions of Sections 22 to 26
of the Act?" The decision was followed for the assessment
year 1978-79 - C. A 10194/95 and the Hi gh Court declined to
refer any question of law for this year as well. In fact
both the years. the decision of the appellate tribunal to
the effect that the inconme received from the aforesaid
counts is exenpt under the principle of nmutuality, was not
doubted by the Hgh Court? holding that no referable
guestion of |aw arose by its decision

12. W now come to Goup-D In C. A Nos. 1635/94. 1648-49/94,
2380-82/94 and C A 3383/97 @SLP 2811/94) conme within this
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group. The assessee in this case is Northern India Mdtion
Pictures Association. The details wth regard to the above
appeal s are as foll ows:

S. NO NO. ASSESSVENT REMARKS
YEARS
1. CA No. 1635 of 1987- 88 Appln. US
1994 256(2) rejected
2. CA Nos. 1648- 1982-83 & 1985- do
49 of 1994 86
3. CA Nos. 2380- 1974-75 to 1976- Ref er ence
82 of 1994 77 answered in
favour of
assessee
4, SLP (O No. 2811 1989-90 Appln. U S
of 1994 256(2) rejected

The assessee is an association consisting of Film
Distributors and Exhibitors incorporated as a conpany under
Section 25 of the ~Conpanies Act? 1956 (Section 26 of the
Conpani es Act, 1913) in the year 1949 The incone of the
Associ ation consists  of (i) admission fees, readnission
fees, periodical subscriptions fromthe nenbers, etc. under
the head "others" ‘and (ii) service charges fromthe nenbers
for rendering specific services  to the nmenbers under the
head "Service to the nenbers”. The inconme under the head
"Service to the nenbers' was always offered for tax and
assessed to tax under Section 28(iii) of the Act and there
is no dispute about the sanme. The  incone under the head
"others" was clained to be not taxable on the principle of
mutual ity. The claimof the assessee for exenption fromlevy
of tax, on the ground of "nmutuality" was denied in view of
clause 7 of the Menorandum of Association of the Assessee.
which was to the follow ng effect:-

“I'f upon the wnding up or

di ssolution of the  Association

there remai ns after the

satisfaction of all its debts and

liabilities any property what soever

the sane shall not be paid to or

di stri buted anongst the nenbers of

the Association but shall be given

or transferred to such ot her

institution or institutions having

objects simlar to the objects of

the Association to be determ ned by

the nmembers of the Association at

or before the time of dissolution

or in default thereof by the Prine

M ni ster of East Punjab, and if and

so far as effect cannot be given to

the aforesaid provision then to

sonme charitable object."

(enphasi s suppli ed)

In an earlier assessnent year, 1977-78 an identica
guestion relating to the same assessee arose before the Hi gh
Court of Punjab & Haryana in |ITR No. 69/81. The decision
thereon dated 27.4.1989 is reported in Conm ssioner of
Income-tax v. Northern India Mtion Pictures Association
[180 ITR 160]. The followi ng questions were referred to the
Hi gh Court: -
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"(1) Whether, on the facts and in

the circunstances of the case. the

principle of mutual ity is
appl i cabl e to t he assessee’s
recei pts under the head 'Qhers’?

(2) Wether, on the facts and in

the circunstances of the case, the

Tri bunal was right in holding that

the receipts under the head

"Ohers’ were neither incone liable

to be t axed under t he head

" Busi ness’  nor under the head

'O her sources?

The facts in the said case and the decision by the Hi gh
Court are neatly sunmarised .in the head note of the reports
at pages 160-161: -

"The, assessee was an
association and -its nenbers were
fil mdistributors and exhibitor’s.
The association protected t he
rights of, its nmenbers in return
for admission fees and periodica
subscription and al-so render ed
specific services -in return for
separate charges. The Incone-tax
Oficer wanted to subject t he
assessee to tax on the incone
derived from the adm ssion fee,
periodical a ' subscriptions and
specific service charges received
from the menbers. The assessee
pl eaded that the receipts were
exenpt from tax on the genera
principle of mutuality. The |ncone-
tax Officer did not agree with the
pl ea on the grounds that in clause
7 of the nmenmorandum of associ ation
it was provided that upon winding

up or di ssol ution of t he
associ ati on, t he remai ni ng
property, after the satisfaction of
its debts and Iliabilities, shal

not be paid or distributed anongst
the nmenbers but shall be given or
transferred to such ot her

institution or institutions having
simlar objects to be det er m ned
by the nenbers at or before the
time of dissolution, or in default
thereof by the Prine Mnister of
t he East Punjab and if this could
not be done, t hen, to sone
charitabl e object and hence t he
amount was not to go back to the
menbers. The Tribunal however held
that the incone of the assessee was
not taxable. On a reference:

Hel d, that the contributors by
i ncorporating clause 7 did not
deprive thensel ves of the contro
on the disposal of the surplus.
Utimately, they could agree to
di vi de the surplus anong thensel ves
or to contribute the amunt to a
simlar associ ation or to a
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charitable trust. The assessee was

a mutual benefit association and

its incone was not taxable."

The said judgnent was followed subsequently in al
matters arising under Sections 256(1) and 256(2) of the
Act. So, for the assessment years which are subject matter
of cases falling under Group-D stated herein above, the
above decision reported it 180 I TR 160 was foll owed and the
i ncome received by the assessee under the head "Qhers"
admi ssion fees readnm ssion fee. periodical subscription from
the menbers etc. were held to be exenpt or non-taxable on
the principle of mutuality.

13. The above four sets  of cases falling in Goups Ato D
shal |l alone be covered by this Judgnent. Wth regard to 7
cases/ appeals falling in Goup-E the Assessee is Cawnpore
Club Ltd. It is seen that the incone that was sought to be
assessed in the case of assessee, was one derived from
property let out and  also Interest received from F.D. R
N.S.C. etc. In these cases the Court held that inconme shoul d
be assessed as one from other sources" and not income from
property. It ~does not appeal that the larger plea that the
income is totally exenpt on the principle of mutuality, was
decided in favour of = the assessee in the appeals filed by
the Revenue the only question that may probably arise is
whet her incone received from the property let out and
interest by way of F.D.Rs., NS C etc. can be brought to
tax under the head; inconme from property". -Since the issue
raised in this batch of seven cases, is not simlar to or
sane as the one involved in the other cases com ng under
Goups A to D. we do not propose to deal either a with the
facts or the decisions rendered be the authorities in this
batch of cases (Goup-E). Al that we propose to do is to
delink the cases com ng under G oup-E and direct themto be
posted separately for hearing -and disposal before an
appropriate Bench

14. Now we turn to the main_ question canvassed be the
Revenue in the appeals coming under Groups Ato D/ nanely,
whet her the assessees, mutual clubs. are entitled to
exenption for the receipts or surplus arising from the
sal es of drinks refreshnents etc.. or anounts received be
way of rent for letting out the buildings or amounts
received by way of adm ssion fees periodical subscriptions
and receipts of simlar nature, from its nmenbers? 1n all
these cases. the appellate tribunal as also the H gh Court
have found that the anount received by the clubs were for
supply of drinks? refreshments or other goods as also the
letting out of building for rent or the amounts received be
way of adm ssion fees. periodical subscription-etc. fromthe
nmenbers of the clubs were only for/towards charges for the
privileges, conveniences and anenities provided to the
nmenbers, which they were entitled to as per the rules and
regul ations of the respective Cubs. It has al so been found
that different clubs realised various suns on the ‘above
counts only to afford to its menbers the usual privileges,
advant ages, conveni ences and accommodation. In other words,
the services offered on the above counts were not done. with
any profit notive and were not tainted with comrerciality.
The facilities were offered only as a matter of convenience
for the wuse of the nenmbers. (and their friends, if any,
availing of the facilities occasionally)

In the light of the above findings, it necessarily
follows that the receipts for the various facilities
extended by the clubs to its nmenbers, as stated herein above
as part of the usual privil eges, advant ages and
conveni ences; attached to the nenbers of the club, cannot be
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said to be "a trading activity." The surplus - excess of
recei pts over the expenditure - as a result of nutua
arrangenent, cannot be said to be incone" for the purpose of
the Act.

15. Qur attention was invited to a few deci sions which have
dealt with the subject matter in issue herein. The l|ist of
the various English decisions has been succinctly sumari sed
in the textbooks which we have adverted to herein above
(Hal sbury’s Laws of England, Sinon's Taxes, Wheatcroft
etc.). Particular stress was laid on the decisions of the
Supreme Court in Conm ssioner of |Incone-tax. Bonbay Gty v.
The Royal Western India Turf Cub Limted [24 |ITR 551],
Comm ssi oner of |ncome-tax. Madras v. Kunmbakonam Mitua
Benefit Fund Ltd [53 1TR 241], Fletcher (on his own behal f
and on behalf of Trustees and Conmittee of Doctor’s Cave
Bat hing C ub) v. Income Tas Commi ssioner [1971 (3) Al ER
(PC) 1185]. W do not think it necessary to deal at length
with the above decisions except. to state the principle
di scernible from them W understand these decisions to |ay

down the ' broad proposition ~- that if the object of the
assessee conpany claimng to be a "mutual concern" or
"club", is to carry on a particular business and noney is

realised both fromthe nenbers and from non-nenbers, for the
sane consideration by giving the same or . simlar facilities
to all alike in respect of the one and the sane business
carried on by it, the dealings as a whol e disclose the sane
profit earning notive and are ali ke tainted with
comerciality. In ‘other words, the activity 'carried on by
the assessee in such cases, claimng to be a "mutua
concern" or "Menbers’ club" is-a trade or-an adventure in
the nature of trade and the-transactions entered into with
the menmbers or non-nenbers |ike a trade/business/transaction
and the resultant surplus is certainly profit -- incone
liable, to tax. W should also state, that "at what point?
does the relationship of nmutuality end and that of trading
begin" is a difficult and question. A host of factors may
have to be considered to arrive at a conclusion. "Wether or
not the persons dealing with each other, is a "mutual club"
or carrying on a trading activity —or an adventure 'in the
nature of trade".is largely a question of fact. [ WIcock’s
case - 9 Tax Cases 111, (132) C A (1925) (1) KB 30 at 44
and 45.].

16. In the result, we hold that ht judgnent and orders
passed by the Hi gh Courts covered by Goups A B,CAnd D, as
stated above, do not nmerit any interference. The reasoning
and conclusion of the H gh Courts in the judgnents and
orders inpugned are in accord with the settled |ega
principles as laid down by Courts. The 16 appeal s covered by
Goups Ato Dfiled by the Revenue are, therefore, disni ssed
with costs, including advocate’'s fees which we estinate at
Rs. 5,000/- in each appeal




