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ACT:
Constitution /of India-Art. 145(3)-Construction of-Suprene
Court - Whet her conpetent to split up the case for the purpose
of hearing and deci sion

HEADNOTE
Held (Per MJKHERJEA C.J., DAS, VIVIAN BOSE, and |MAM JJ.
SINHA J. dissenting) that a Constitution Bench of five or
nore Judges before which a case happens to be posted in the
first instance
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is conpetent to split up the case by deciding t he
constitutional questions and |l eaving the rest of the case to
be dealt with and di sposed of by a Division Beach of 1less
than five Judges on nmerits in conformty with the opinion of
the Constitution Bench.
The splitting up of cases into different stages for ~hearing
and decision is not repugnant to the Constitution or the
general principles of procedural -|aw. The under | ying
principle of the Constitution is clear and all that it
insists upon is that all constitutional questions should be
heard and decided by a Bench of not |ess than five Judges.
As long as this requirenent is fulfilled there can be no
constitutional objection to the rest of the case being
di sposed of by a Division Bench of |ess than five Judges, so
as to save the tine of the Constitution Bench of five or
nor e Judges.
There is no general rule of indivisibility of a case for the
purpose of its hearing and decision: vide.provisoto Article
145(3) and Article 228 of the Constitution, s. 24 and O der
18, Rule 15 of the Code of Civil Procedure and ss. 350, 526,
528 and 556 of the Code of Criminal Procedure.
Article 145(3) of the Constitution cannot be so construed as
to deprive the Supreme Court of the inherent power of
splitting up a case for the purpose of hearing and
deci sion .
Per SINHA J.-The Constitution while |aying down clause (3)
of Article 145, contenplates the whole matter in controversy
arising in a case, which may include substantial questions
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of law as to the interpretation of the Constitution as also
ot her questi ons. The main clause (3), excepting cases
com ng within the purview of the proviso, does not
contenplate a splitting up of a case into parts, one -part
i nvol vi ng subst anti al gquestions of law as to t he
interpretation of the Constitution and another part or parts
not involving such questions.

The |anguage of clause (3) of Article 145 does not warrant
the hearing of a case pieceneal by different Benches unless
it comes within the purview of the proviso. The proviso is
meant to cover only a limted class of cases which otherw se
woul d have come within the purview of the main clause (3).
But the proviso cannot have a larger effect than is
justified by its language, viz., that only a question of
that description has to be referred for the opinion of the
| arger Bench, the case itself remaining on the file of the
smal l er Bench. _The proviso thus makes a clear distinction
bet ween a "case" and a "question”.

Maul vi “Muhammad Abdul Majid v. Mihanmmad Abdul Aziz (L.R 24
| .'’A.~ 22), Burrowes v. High Commi ssion Court (3 Bulst. 48)
and Habibar Rahman v. Sai-dannessa Bibi (I.L.R 51 Cal. 331),
referred to.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petition No. 40 of 1955.

Under Article 32 of the Constitution for a Wit of Habeas
Cor pus.
208

Purshottam Trikundas, (K. B. Asthana, Syed Mrtaza Faz
Ali and Rajinder Narain, with hin) for the petitioner

M C. Setalvad, Attorney-Ceneral for India and C. K Daphtary
Solicitor-General for India(Porus A Mhta and R H Dhebar
with them) for the respondents.

1955. April 7. The Judgment of Mukherjea C. J., Das, Vivian
Bose and Imam JJ. was delivered by Das J. Sinha J. delivered
a separate Judgnent.

DAS J.-This is a petition for-a wit in the nature of a wit
of habeas corpus calling upon the respondents to show cause
why the petitioner, who is now confined in-the Central Jai
at Rewa, should not be set at |iberty. The petitioner’s
grievance is that he has been deprived of  his liberty
otherwise than in accordance with procedure established by
I aw. A rul e nisi having been issued, the respondents have
filed an affidavit by way of return to the wit. The
guestion for our decision is whether the return is good and
sufficient in | aw
The facts leading up to the present petition-are few and
si nmpl e. In the years 1948 and 1949 the petitioner was the
M ni ster of Industries in the Governnent of “Vindhya Pradesh
which was at that tinme an acceding State within the neaning
of section 6 of the Government of India Act, 1935 as anended
in 1947. On the 11th April, 1949 the petitioner was
arrested in Delhi on the allegation that he had accepted
illegal gratification in order to show favour to Panna Dia-
nmond Mning Syndicate in the matter of the |ease of the
Di amond M nes at Panna. | n Decenber, 1949 the petitioner
along with one Mohan Lal, who was the then secretary in the
Mnistry of Industries, was put up for trial before the
Court of Special Judge, Rewa, constituted under the Vindhya
Pradesh Crimnal Law Anendnents (Special Courts) Ordinance
No. V of 1949. The charges were under sections 120-B
161 465 and 466 of the Indian Penal Code as adapted for
Vi ndhya Pradesh by the Indian Penal Code (Application to
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Vi ndhya Pradesh) O di nance No. XLVIII of

209
1949. By his judgnment pronounced on the 26th July 1950 the
Special Judge acquitted both the accused. The State
preferred an appeal against that acquittal to the Judicia
Conmi ssi oner of Vindhya Pradesh. By his judgment pronounced
on the 10th March 1951 the Judicial Comm ssioner reversed
the order of acquittal, convicted both the accused and
sentenced themto different ternms of rigorous inprisonment
under the different sections in addition to the paynent of
certain fines. On the application of the petitioner and his
co-accused the Judicial Comm ssioner on the 12th March 1951
issued a certificate to the effect that four points of |aw
raised in the case and fornmulated by himin his order Wre
fit for the consideration of this Court in appeal under
article 134 of the Constitution of India. A petition of
appeal was- filed in this Court on the strength of this
certificate of fitness and it was registered as Crimnal
Appeal No. 7 of 1951.
As the case involved a substantial question of law as to the

interpretation of the Constitution, it was, in April 1953,
pl aced before a Bench of five Judges of this Court as
required by article 145(3) of the Constitution. For

conveni ence ~of reference we shall call a Bench of five or
nore Judges /as the Constitution Bench. The validity of the
convi ctions and sentences was challenged bef ore t he
Constitution Bench on the ground ‘that there had been
i nfringenents of articles 14 and 20 of the Constitution. A
further point of |aw was raised that no appeal lay to the
Judi cial Comm ssioner ~fromthe acquittal = by the specia

Judge. By their judgnent pronounced on the 22nd My 1953
the Constitution Bench rejectedall these objections. The
judgnent concluded with the foll owi ng direction: "The appea

is accordingly directed to be posted for consideration
whether it is to be heard on merits". This was evidently
done in view of the fact that the certificate of fitness
granted by the Judicial Cornm ssioner was limted only to
four points of |aw.

The constitutional points. having been -disposed of, the
appeal was placed before a Division Bench of three Judge who
on the 20th Cctober 1953 ordered

27
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the appeal to be heard on the nerits. The appeal was
accordingly put up for hearing before another Division Bench
consisting of three Judges. On the 5th March 1954 ‘this
Di vi sion Bench all owed the appeal of Mdhan Lal and acquitted
hi m but di sm ssed the appeal of the petitioner with respect
to his conviction under sections 161, 465 and 466, I ndian
Penal Code, as adapted in Vindhya Pradesh, but set aside his
convi ction on the charge under section 120-B.. The sentence
of three years’ rigorous inprisonment was nai ntai ned but the
sentence of fine was set aside.

On the 18th March 1954 a petition for review was filed on

behalf of the petitioner. It was directed against the
judgrment of the Constitution Bench pronounced on the 22nd
May 1953 repelling the constitutional points as well as

against the judgment of the Division Bench dated the 5th
March 1954 di smissing the petitioner’s appeal on the nerits.
On objection being taken by the Registry against one
application being filed for the review of two judgnents one
of which had been pronounced nuch earlier than the period
allowed for filing a review application, the petitioner
filed a second application for review of the judgnent of the
Constitution Bench and prayed for condonation of the delay
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in filing the same. On the 5th April 1954 the application
for reviewwas put up for hearing before the same Division
Bench whi ch had pronounced the judgnent on the nerits dated
the 5th March 1954. After considering the points of review
relating to that judgnent the Division Bench on the sane day
cane to the conclusion that no ground had been made out for
review of that judgnment and accordingly dismssed the
petition. An order was drawn up as of that date directing
the petitioner who had been previously enlarged on bail to
surrender and serve out his sentence.
On the 12th April 1954 another petition was filed on behalf
of the petitioner praying that the review matter relating to
the judgnent of the Constitution Bench delivered on the 22nd
May 1953 be placed before a Constitution Bench for fina
di sposal . That -~ review application was put up before a
Constitution
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Bench which on the 17th May 1954 declined to entertain the
sane.
In the neantine the petitioner had in the |ast week of Apri
1954 surrendered and has since then been confined in the
Central Jail at Rewa. The present application has,
therefore, been made for a wit of habeas corpus on the
allegation that the petitioner has been and is being
deprived of his liberty otherwise than in accordance wth
procedure established by |aw.
In the present petition the petitioner has again urged that
the Court of 'the Judicial Conm ssioner of Vindhya Pradesh
was not the proper forumfor entertaining the appeal against
the judgment of the Special Judge ~and consequently the
judgrment of the Judicial Comm ssioner -setting aside the
acquittal of the petitioner convicting and inposing sentence
of inprisonment was void and inoperative. Alternatively, it
has been urged that, assumi ng that the Judicial Comm ssioner
had jurisdiction to hearthe appeal fromthe Special Judge
and hi s judgrment was in accordance with procedure
established by law, the appeal filed by the petitioner in
this Court against the judgnment of the Judicial Conmi ssioner
shoul d have been, under article 145(3) of the /Constitution
beard and conpl etely di sposed of by the Constitution 'Bench
As regards the first point as to the incompetency of the
Court of the Judicial Conm ssioner to entertain the _appeal
from the decision of the Special Judge the sane has been
fully dealt wth by the Constitution Bench and cannot be
reagitated. Indeed, |earned counsel appearing in support of
this petition has not pressed the same. The only point urged
before us is the alternative plea mentioned above which
depends for its decision on a true construction of article
145.
Article 145 by clause (1) authorises this Court, subject to
the provisions of any |aw nmade by Parlianent and wth the
approval of the President to make rules for regulating
general l y the practice and procedure of t he Court,
i ncluding, anobngst others, rules as to the procedure for
hearing appeals, as to the entertai nnent of appeals under
sub-clause (c) of clause (1) of article
212
134 and as to the conditions subject to which any judgnent
pronounced or order made by the Court nmay be reviewed and
the procedure for such review Causes (2) and (3) of the
article are in the terns follow ng--
"(2)Subject to the provisions of clause (3), rules nmade
under this article may fix the mni num nunber of Judges who
are to sit for any purpose, and nay provide for the powers
of single Judges and Division Courts.
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(3) The mnimm nunber of Judges who are to sit for the
purpose of deciding any case involving a substantia
guestion of law as to the interpretation of this
Constitution or for the purpose of hearing any reference
under article 143 shall be five:
Provided that, where the Court hearing an appeal under any
of the provisions of this Chapter other than article 132
consists of less than five Judges and in the course of the
hearing of the appeal the Court is satisfied that the appea
i nvol ves a substantial question of law as to t he
interpretation of this Constitution the determ nation of
which is necessary for the disposal of the appeal, such
Court shall refer the question for opinion to a Court
constituted as required by this clause for the purpose of
deciding any case involving such a question and shall on
recei pt of the opinion dispose of the appeal in conformty
wi th such opi ni on".
The contention of the petitioner is that the question
whet her” a particul ar case involves a substantial question of
law as to the interpretation of the Constitutionis to be
exam ned at the tinme when the case first comes before this
Court . If at that stage it is found that it is a case
i nvol vi ng a -substantial question of law as to t he
interpretation of the Constitution it becones irrevocably
inpressed wththat character and quality and the mninum
nunber of Judges who are to sit for the purpose of deciding
such case nust be a Constitution Bench, that is to say, a
Bench of at least five Judges. The argunent then proceeds
to say that once the Constitution Bench takes seisin of the
case and starts the hearing that

213
Bench and that Bench al one must decide the whole of such
case, that is to say, decide all questions, -constitutiona
or otherwise, arising in the case: Sri Purshottam Tri kundas
who appears in support of this petition has strongly relied
on the language used in clause (3) and contends that "the
case" cannot be split up and that the clause requires the
entire case to be disposed of by the Constitution ~Bench
He, therefore, wurges that the Division Bench had no
jurisdiction to take up the case involving substantial ques-
tions of law as to the interpretation of the Constitution
and consequently the judgnent of that Division Bench
pronounced on the 5th March, 1954 was illegal and void.
According to him his client’'s appeal, in the eye of the
law, remains undisposed of and as he had beenlet out on
bail until the disposal of his appeal, his detention in/jail
pursuant to the judgnent of the Division Bench, which is 'a
nullity, amounts to deprivation of his personal Iliberty
otherwise than in accordance with procedure established by
law and is an infringenent of his fundanental /right under
article 21 of the Constitution. The argunent at first sight
certainly appears to be plausible but on a deeper
consi deration of the constitutional provisions  bearing on
the subject and the general principles regulating the
procedural powers of Courts we are unable to accept the sane
as sound or wel | -founded.
In this very case the Judicial Conm ssioner of Vindhya
Pradesh had granted a certificate of fitness under article
134(1)(c). Consequently under the proviso to clause (3) of
article 145 the appeal m ght well have been placed before a
Di vi sion Bench consisting of less than five Judges. |n that
situation, being satisfied that the appeal involved a
substantial question of law as to the interpretation of the
Constitution the determination of which was necessary for
the di sposal of the appeal, that Division Bench could refer
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the question for the opinion of a Constitution Bench and on
recei pt of the opinion dispose of the appeal in conformty
with such opinion; but to accede to the argunent of Sri
Purshottam Trikumdas will lead us to hold that while a
Di vi sion Bench of three
214
Judges could split up this very case, had it been posted
before it in the first instance, by referring the con-
stitutional questions to a Constitution Bench for its
opi nion and then, after receipt of that opinion, disposing
of the rest of the case on nerits in conformty wth such
opi nion, a Constitution Bench of five or nore Judges before
whi ch the case happened to be posted in the first instance
could not split up the case by deciding the constitutiona
guestions and |l eaving the rest of the case to be dealt wth
and di sposed of by a Division Bench of less than five Judges
on nmerits in conformty with the opinion of the Constitution
Bench thus saving the time of the Constitution Bench.
Reference mmy also be nmade to article 228 which authorises
the H gh Court, if satisfied that a case pending in a Court
subordinate to it involves a substantial question of |aw as
to the interpretation of the Constitution the determnation
of which is ‘necessary for the disposal of the case, to
withdraw the case and either to dispose of the case itself
or determne the said question of |law and return the case to
the Court from which it has been so withdrawmn so as to
enable the said Court to proceed to dispose of the case in
conformity with the judgment of the Hi gh Court. Here again
| earned counsel’'s argunent leads us to hold that while the
H gh Court can split-up a case involving a substantia
guestion of law as to the interpretation of the Constitution
a Constitution Bench of this Court cannot do so. Apart from
these provisions of the Constitution there ‘are provisions
made by procedural statutes which result in a case being
partly heard by one Judge and partly by another Judge. To
cite only a few instances, reference may be nmade to section
24 and Order 18, rule 15 of the Code of Cvil Procedure and
sections 350, 526, 528 and 556 of the Code /of Crimna
Procedure. The argunent of Sri Purshottam Tri kundas, pushed
to its logical conclusion, nust -anount to this that although
Courts operating under the ordinary procedural code may
split up <cases into different stages for the purpose of
hearing and decision) a Constitution Bench off this Court
cannot do so if a case involving substantial questions of
law as to

215
the interpretation of the Constitution happens to be posted
before it in the first instance.
Lear ned counsel for the petitioner recogni ses the
incongruity that results fromhis argunment but contends that
it cannot be hel ped because the rel evant provisions referred
to above expressly sanction the splitting up of cases
whereas the body of clause (3) of article 145 does not. Hi's
argunent is that in the cases nentioned above splitting up
of cases has to be all owed because the special provisions of
t he Constitution or other statutes provide for such
splitting up in those cases. He contends that the very fact
that these provisions had to be nade clearly indicates that
but for themthere could not have been any splitting up of
the case. It is said that these provisions are exceptions
to the general rule of indivisibility of a case. W are
unabl e to accept this reasoning as correct.
In the first place the proviso to article 145(3), article
228 and the other provisions of the Codes referred to above
quite clearly indicate that the splitting up of cases into
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different stages for bearing and decision is not repugnhant
to the Constitution or the general principles of procedura

law. The underlying principle of the Constitution is clear
and all that it insists uponis that all constitutiona

guesti ons shoul d be heard and deci ded by a Bench of not |ess
than five Judges. As long as this requirenent is fulfilled
there can be no constitutional objection to the rest of the
case being disposed of by a Division Bench of |ess than five
Judges, so as to save the tinme of the Constitution Bench of
five or nore, Judges.

In the next place we are not aware of any such general rule
of indivisibility as 1is being insisted upon by |earned
counsel. There is nothing in principle which requires that
a case,nust always be decided in its entirety by one Judge
or one set of Judges even though such a case nmay
conveniently be dealt with in two or nore stages. | ndeed,
in Maul vi Muhammad Abdul - Majid v. Muhammad Abdul Aziz(1) the
Privy Council pointed out that where a Judge had before

(1) LR 241.A 22
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him a case consisting of two parts, a question of title and
an incidental questionof account depending on title, it did
not require any provision of the Cvil Procedure Code to
authorise himto-decide the first question and reserve the
second for further investigation and that to treat such a
proceedi ng as 'beyond the power of the Court and as an error
which barred the proceedi ngs reserved for further decision
was a serious mscarriage of justice.  |Indeed, the Court
often exercises its inherent power, if it thinks fit to do
so, to decide questions of jurisdiction or limtation or the
like as prelimnary questions reserving other questions of
fact for future investigation. The decision of a case at
two or nore stages nay and often does result in the case not
bei ng decided by the same Judge, for the Judge who decided
at the first stage may, by reason of death, retirenment or
transfer, be not available for deciding the case at the
| ater stages, it follows, therefore, that no argunent can be
founded on any supposed general rule of indivisibility of a
case for the purpose of its hearing and decision

The consideration that there is no such general rule‘as is
relied on by |learned counsel and that the splitting up of
cases is not generally repugnant to law and in particular to
the Constitution, leads us to the conclusion that in
construi ng clause (3) of article 145 no quality of
indivisibility need be attributed to the wrds  "the case"
used therein. A case mmy, to begin wth, involve a
substantial question of law as to the interpretation of the
Constitution, but it may cease to do so at a |ater stage.
Suppose a case which involves a constitutional question is
placed before a Constitution Bench but [|earned counse

appearing in support of the case intimtes to the Bench that
he does not press any constitutional point, surely he  can-
not, in that situation, insist that the time of a Bench of
five or nore Judges should be spent on the determnation  of
a case which, by his own el ection, has ceased to invol ve any
constitutional question. Likew se, when the constitutiona

guestions involved in the case are disposed of by a
Constitution Bench what

217

remains of the case cannot properly or appropriately be
described as still a "case involving a substantial question
of law as to the interpretation of this Constitution". It
should be borne in mnd that when a case or appeal is

properly admitted to this Court all that the parties are
entitled to is a decision of this Court and not of any
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Particular Bench. So long as the mninum nunber of Judges
which the Constitution and the rules franmed by this Court
prescribe are present to hear and decide the questions
rai sed fromstage to stage, they represent the Court for the
purpose of giving decisions on its behalf and the parties
get all that they are entitled to under the law. If a Court
is entitled to decide a case in stages, as the Privy Counci
has held it <can, there is no reason why article 145(3)
should be so construed as to deprive this Court of that
i nherent power. It will involve no violation of any
principle of natural justice or of any legal principle if we
construe clause (3) of article 145 as requiring only that
the m ni mum nunber. of five Judges nmust sit for the purpose
of deciding any case in so far and as long as it involves a
substantial question of law as to the interpretation of this
Constitution. ~We find nothing in the | anguage of cl ause (3)
of article 145 which mlitates against this interpretation
of « that clause. Indeed, it is on this interpretation that
the practice has grown up in this Court for a Constitution
Bench to dispose of all constitutional questions and to
| eave the other _subsidiary questions for disposal by a
Di vision Bench of less than five Judges in conformity wth
the opinion of the Constitution Bench. There is nothing
that we find in the body of clause (3) of article 145 which
conpels us to depart fromthe fanmpus maxi m cursus curi ae est
lex curiae which was |laid down by Lord Coke in Burrowes V.
Hi gh Commi ssion Court(1) and which was quoted with approva
i n Habi bar Rahman v. Sai dannessa Bi bi (2).

For reasons stated above we consider that a good and valid
return has been nade by the respondents to the rule nis
issued to themand this application nmust be disn ssed. e
order accordingly.

(1) 3 Bulst. 48, 53.

28

(2) I.L.R 51 Cal. 331, 335.
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SINHA J.-I regret to have to differ fromny l'earned brethren
on the construction of article 145(3) of the / Constitution
which is the main questionin controversy in this case.
Clause (3) of article 145 is in these terns:-

"The m ni mum nunber of Judges who are to sit for the purpose
of deciding any case involving a substantial question of |aw
as to the interpretation of this Constitution or for the
purpose of hearing any reference under article 143 shall be
five:

Provided that, where the Court hearing an appeal under any
of the provisions of this Chapter other than article 132
consists of less than five Judges and in the course of the
hearing of the appeal the Court is satisfied that the appea

i nvol ves a substantial question of law as to t he
interpretation of this Constitution the determnation of
which is necessary for the disposal of the appeal,  such
Court shall refer the question for opinion to a /Court
constituted as required by this clause for the ’ Purpose of
deciding any case involving such a question and shall - on
recei pt of the opinion dispose of the appeal in conformty
wi th such opinion".

It is noteworthy that the Constitution has not vested this
Court with conplete power to make rules as to t he
constitution of Benches for hearing matters coming before
this Court in its Oiginal, Appellate or Advi sery
Juri sdiction. Clause (2) of article 145 has invested this
Court with power to make rules fixing the mnimum nunber of
Judges who are to sit for any purpose and for defining the
powers of single Judges and Division Courts. But this power
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is expressly nmade subject to the limtation laid down in
clause (3) quoted above; that is to say, where any case
i nvol ves a substantial question of law as to t he
interpretation of the Constitution (omitting the words not
material for our present purpose) the mnimm nunber of
Judges prescribed by the Constitution to deci de such a case
is five. A case may involve questions of law as to the
interpretation of the Constitution, as also other questions.
In this case we have to determne whether clause (3)
contenpl ates the whol e case or a part of a

219
case. In my opinion, the Constitution while Ilaying down
clause (3) of article 145 contenplates the whole matter in
controversy arising in a case which may include substantia
guestions of law ‘as to the interpretation of t he
Constitution as al so other questions. The nmain clause (3),
excepting cases comng within the purview of the proviso
does not contenplate a splitting up of a case into parts,
one part involving substantial questions of lawas to the
interpretation of the Constitution and another part or parts
not i nvol ving such questions. - My reasons for coming to this
concl usion are as foll ows:
Clause (3) itself “read along with the proviso makes a
di stinction between a "case" and a "question" of the nature
indicated in the proviso to the clause. The Constitution
has clearly indicated that cases comng within the purview
of the proviso may be split up soas to admt of the
guesti ons of constitutional i nmportance being determnined by a
Bench of at |east five Judges who may be described for the

sake of conveni ence as "Constitution Bench" in
contradistinction to a Division Court consisting of |ess
than five Judges, as is contenplated in the ' proviso. The

main clause (3) requires a case of the description therein
set out to be heard and decided by a Constitution Bench

whereas the proviso contenplates that only the question of
constitutional inportance (using a conpendi ous phrase) has
to be decided by a Constitution Bench and the case out of
whi ch such a question arises remaining in the seisin of the
Division Court before which the case was originally placed
for hearing.

The Constitution has placed cases involving substantia

guestions of |law of constitutional inportance on a specia

footing. If the framers of the Constitution ~had intended
that not the whole case but only particul ar questions of the
nature indicated had to be heard by a m nimum nunber of five
Judges, they woul d have used words simlar to those used in
the proviso making it perm ssible for the Constitution Bench
to give its opinion for the decision of the case by a
Division Court in conformty with that opinion

220

A reference to the terms of article 228 of the Constitution
woul d al so show that the franers of the Constitution were
fully alive to the difference between the decision of the
"case itself" and a "question of Ilaw' of constitutiona

i nportance involved in that case. It has nmade clear in that
article that the H gh Court shall either decide the whole
case including the question of law as to the interpretation
of the Constitution which was necessary for the disposal of
the case or determ ne only such a question or questions and
return the case to the original court for disposal in
conformity wth the judgnent of the High Court on such
guestion or questions. The Constitution nade these specific
provi sions to enphasize that there is a distinction between
determining the case itself and determining a substantia

guestion of |aw of constitutional inmportance.
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Can it be said that if clause (3) of article 145 had been
enacted w thout the proviso, a case could be heard pi eceneal
first by a Constitution Bench which would determine only
guesti ons of law as to the interpretation of t he
Constitution, and then the residue of the case being heard
and determned by a Division Court? That, in ny opinion
woul d not be in conpliance with the inperative provisions of
the min clause (3). The franmers of the Constitution
therefore enacted the proviso in the nature of an exception
to the general rule laid down in the main clause (3). It
has to be observed that the proviso is linted to appeals
only, subject to the further exception that such appeals
should not have cone up to this Court through the process
laid down in article 132 of the Constitution. It is thus
clear that not all cases contenplated in the main clause (3)
but only appeals of a particular description would cone
within the qualifying provisions of the proviso.

The word “"case”™ has not been defined but it may be taken as
settled law that it is nmuch wider than a "suit" or an
"appeal ". ~Hence whereas the proviso would apply to appeals
brought-up to this court, except those under article 132 of
the Constitution, the main clause (3) would apply to al
appeal s and al l
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other natters comng up to this Court in its Oiginal
Appel | ate and /Advi sory jurisdictions.. In ny opinion, there

cannot be the | east doubt that the main provisions of clause
(3) are all-enbracing, and contenplate all cases coning up
to this Court.

It has not been contended that the present case cones wthin
the purview of the proviso but it has been said that if it
is open to a Division Court to refer a question of
constitutional inportance to a Constitution Bench, why
should not a Constitution Bench be conmpetent to refer
guestions other than those of constitutional inportance to a
Division Court? The answer is that whereas the former is
contenplated by the Constitution in terns, the latter s
not. Nor are there any rules to that effect.

But it has been further observed that the splitting up of a
case into parts, one involving questions of ~constitutiona
i mportance and the remai ni ng part not involving questions of
t hat ki nd, is not against the provi si ons of the
Consti tution. But, in nmy opinion, if the Constitution has
nade a specific provision as to the splitting up of a case
into parts, one cogni sable by a Court of higherjurisdiction
like a Constitution Bench and the rest by a court of |ower

jurisdiction like a Division Court, the ~argunent is not
available that a splitting up of a case apart from those
specific provisions is also permssible. In this connection

reference was nmde to certain provisions off the Code of
Cvil Procedure as also of the Code of Crininal Procedure to
show that those Codes do contenplate hearing of the  sane
case in part by different courts, but those are all courts
of co-ordinate jurisdiction in which the question of the
power of the court itself relatively to the subject-matter
of the case is not in question. The court which originally
dealt with the case and the court which finally canme to hear
and determne the matter were each one of them conpetent to
deal with the whole matter or any part of it. That is not
the position here. In this case the argunent on behalf of
the petitioner is that as admttedly his appeal involved
substantial questions of law as to the interpretation of the
Constitution and as it did not comne
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within the purview of the proviso to clause (3) of article
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145 of +the Constitution, it should have been dealt wth

throughout by a Constitution Bench. It was suggested in
answer to this argunent that after the questions of law of
constitutional inportance had been dealt wth by the

Constitution Bench the case ceased to be one involving such
guestions and therefore could have been heard by a Division
Court. But the difficulty in accepting this argument is
that once a Constitution Bench was seized of the case, it
could not transfer it to another Bench for sharing the
decision of that case with it. That Bench should have heard
out the whole case and it had not the power to direct, and
it did not so direct, that the remaining part of the case
should be heard by a Division Court. Once a Constitution
Bench is seized of the case, it has to hear the case to its
concl usion. There was no process known to the rules framed
under the rule-making power of this Court by which a case
once it came before a Constitution Bench could get
transferred from that Bench to a Division Court either
automatically or by orders of any authority. But it has
beensuggested that it may happen that a Constitution Bench
may start the hearing of the case, and before the hearing is
concluded one of the Judges is by reason of death or
ot herwi se disabled fromhearing out the case and in that
event the Chief Justice has the power to constitute another
Bench. But that is quite a different matter. 1In that case
the hearing by the previous Bench cones to nothing and the
Bench constituted afresh by the Chief Justice has to hear
out the whole case afresh.

It has al so been suggested on the other side that a "case"

may nean a part of a case. In my opinion, that subm ssion
is not well founded; because, if that argument were accepted
and pushed to its logical conclusion, it —my nmake the

provisions of the main clause (3) of article 145 nugatory.
Article 132 of the Constitution has been, ‘as indicated
above, excepted from the operation of the proviso to clause
(3). Suppose an appeal is brought to this Court under
article 132 of the Constitution as the case involved
substanti al
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questions of law as to the ‘interpretation of the Con-
stitution. That case besides involving questions ~of that
character, may also involve other —questions. | f the
argunent that a "case" includes part of a case were
accepted, then it will be permssible for ~a Constitution

Bench to hear the questions of constitutional inmportance and
| eave the rest of the case to be determined by a Division
Court, though such a case is expressly excluded from the
operation of the proviso and thus is directly wthin the
terns of the nmain clause (3). Hence every case comng
before this Court involving a question of ~constitutiona
i mportance may be dealt with in part in so far as it relates
to that question by a Constitution Bench and the renaining
part by a Division Court. That, in my opinion, was not

intended by the framers of the Constitution. The term
"case" therefore nmust nmean the whole nmatter in controversy
before this Court. Such a natter may relate to one of
several questions in controversy in the original court, if

the determination of that question is sufficient to dispose
of the case within the neaning of the Explanation to article
132 of the Constitution.

It was further argued by the | earned Attorney-Ceneral that
the whole clause (3) of article 145 along with the proviso
nmust be read together. But even so read, the |anguage of
clause (3) does not warrant the hearing of the case
pi eceneal by different Benches unless it cones wthin the
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purvi ew of the proviso. The proviso is neant to cover only
a limted class of cases which otherwise would have cone
within the purview of the main clause (3). But the proviso
cannot have a larger effect than is justified by its
| anguage, viz., that only a question of that description has
to be referred for the opinion of the |arger Bench, the case
itself remaining on the file of the smaller Bench. The
provi so thus nakes a clear distinction between a "case" and
a "question".

It has also been said there is an inherent power in the
court to transact its business according to its established

practice. In the first place, this Court is still in its
formative stages and it cannot be said to
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have an "established practice". Secondly, it cannot

establish a practice in the teeth of the provisions of the
Constitution which it is pledged to uphold.
The reference to the decision of the Privy Council in Mulvi
Muhamad Abdul Majid v. Muhammad Abdul Aziz(1l) is not apt
because in that case the hearing at the two stages of the
trial was to be done by a court of coordinate jurisdiction
that is to say, a court which could hear and determnine the
whol e case or each of the two parts of the case taken
separately by itself, unlike the present case in which the
two parts /of the hearing have been done by two courts of
unequal power. Simlarly the reference to the nmaxim "
cursus curiae est lex curiae" of Coke C. J. in Burrowes V.
H gh Conmi ssion Court(1l), referred to in Habi bar Rahman v.
Sai dannessa Bibi (3) and to the other cases all proceed on
the assumption that there is nothing in the statute |aw
agai nst such a course being taken. ~But, “in nmy opinion, such
a nebul ous practice is opposed to the positive provisions of
clause (3) of article 145.
In my opinion therefore, the present case comes directly
wi t hin the min clause (3) of article 145 of t he
Constitution and is admttedly not covered by the proviso to
that clause. That being so, the petitioner’s appeal to this
Court has not been heard and determ ned in‘accordance wth
the procedure established by this Constitution'and therefore
the petitioner is entitled to the benefit of the protection
afforded by article 21 of the Constitution. H s~ appeal ,
therefore, has got to be heard and determ ned in  accordance
with the procedure laid down in article 145(3) of the
Constitution. | would therefore allow the petition to this
extent only that the appeal be heard by a Constitution Bench
on a declaration that the judgment of the Division Court
dated the 5th March 1954 is not that of a conpetent court.
BY THE COURT:-In accordance wth the judgnent of the
majority, the petition is dism ssed.
(1) L.R 21 1.A 22
(2) 3 Bulst. 48, 53.
(3) I.L.R 51 Cal. 331, 335.

225




